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1                         PROCEEDINGS

2

3      CHAIRPERSON PREZEAU:  So good morning.  It is  9 a.m.,

4 and I would very much like to call the October 30,  2014,

5 Electrical Board meeting to order.  Good morning,

6 everybody.

7      So we have some new Board members, three new Board

8 members that have been seated -- four new Board me mbers

9 that have been seated today, so what I would very much

10 like to do is go around the room and do introduct ions.

11 And if you would, please, tell us, obviously, who  you are,

12 but what seat you occupy in the Electrical Board position

13 that you have.  And Dominic, can we begin with yo u,

14 please.

15      BOARD MEMBER BURKE:  Dominic Burke, Burke El ectric,

16 contractor's seat.

17      BOARD MEMBER SCHMIDT:  Kevin Schmidt, Interf ace

18 Technologies, telecommunication vendor seat.

19      CHAIRPERSON PREZEAU:  Excellent.  Welcome.

20      BOARD MEMBER GRAY:  Bobby Gray.  I'm the

21 administrator for Hoydar Buck Electric in Selah,

22 Washington, hometown of our Governor.  And I repr esent the

23 contractors on the eastern side that NECA sponsor s.

24      CHAIRPERSON PREZEAU:  Welcome.

25      BOARD MEMBER TOWNSEND:  Good morning.  I'm D ennis
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1 Townsend.  I am an engineer with CenturyLink.  I r epresent

2 the telecom industry.

3      BOARD MEMBER WARD:  Good morning.  I'm Dave W ard.  I

4 represent the utility seat.

5      CHAIRPERSON PREZEAU:  Excellent.  Welcome, Da ve.

6      BOARD MEMBER:  Don Baker, contractor seat.

7      BOARD MEMBER CUNNINGHAM:  Dylan Cunningham, M W

8 Consulting Engineers representing the engineering

9 community.

10      BOARD MEMBER NORD:  Mike Nord, telecommunica tions.

11      CHAIRPERSON PREZEAU:  And it's probably not advisable

12 to start a meeting without your attorney next to you, but

13 Pam Reuland, who normally occupies this seat who is our

14 assistant attorney general, ran to her car to get  some

15 additional documents.

16      My name is Tracy Prezeau.  I am an electrici an.  I

17 occupy the electrician's seat, and I'm also the C hair of

18 the Board.

19      BOARD MEMBER PHILLIPS:  Alice Phillips.  I h ave the

20 outside line seat and Board member.

21      CHAIRPERSON PREZEAU:  It's going to be a goo d day.

22      BOARD MEMBER CORNWALL:  Dave Cornwall.  I've  got the

23 manufacturer's seat.

24      BOARD MEMBER SCOTT:  Randy Scott, and I'm a public

25 member.
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1      BOARD MEMBER BRICKEY:  John Brickey.  I'm wit h the

2 City of Longview representing city jurisdictions t hat have

3 electrical programs, and I'm a nonvoting member.

4      BOARD MEMBER BELISLE:  Rod Belisle with NECA IBEW

5 training center, and I'm an electrician.

6      SECRETARY THORNTON:  Steve Thornton.  I'm the  new

7 electrical chief.  I'm here for Labor and Industri es.

8      CHAIRPERSON PREZEAU:  Welcome, Steve.

9      SECRETARY THORNTON:  Thank you.  Glad to be h ere.

10      MS. ZYSKI:  Elissa Zyski.  I am the assistan t to the

11 secretary seat.

12

13      Item 1.  Approve transcripts from July 31, 2 014,

14                  Electrical Board Meeting

15

16      CHAIRPERSON PREZEAU:  So Chair would love to

17 entertain a motion to approve the transcripts fro m the

18 July 31, 2014, meeting.

19

20                           Motion

21

22      BOARD MEMBER CUNNINGHAM:  Motion.

23      BOARD MEMBER SCOTT:  Second.

24      CHAIRPERSON PREZEAU:  So it's been moved and  seconded

25 to approve the transcripts from the July 31, 2014 ,
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1 Electrical Board meeting.  All those in favor, sig nify by

2 saying "aye."

3      THE BOARD:  Aye.

4      CHAIRPERSON PREZEAU:  Opposed?  Motion carrie d.

5 Brilliant.

6

7                       Motion Carried

8

9          Item 2.  Departmental/Legislative Update

10

11      CHAIRPERSON PREZEAU:  So nothing like the ho t seat

12 for the new chief.  So you're second up on the ag enda.  If

13 you would, Steve, tell us what you know about dep artmental

14 legislative updates.

15      SECRETARY THORNTON:  Right now we have hired  a new

16 trainer to do some statewide training and take ov er those

17 duties.  It's Dennis Straley.  He's here in the b ack of

18 the room.  He's our new trainer.

19      We had some positions that we haven't filled  yet that

20 we're looking at filling here before too long, tr ying to

21 get them out in the field and take care of a litt le more

22 of our workload.

23      We have an update to mobile inspections that  we're

24 getting ready to start working on, which is going  to cost

25 a couple million dollars that we're going to use out of
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1 our positive variance.  We are going to put forwar d a

2 request for an allotment to pay for the rest of th e

3 upgrade, and that's probably going to run another couple

4 million dollars, probably about $4 million total.

5      CHAIRPERSON PREZEAU:  Steve, do you have any idea how

6 long -- assuming the allotments are approved, do y ou have

7 any concept of how long it would take to transitio n over

8 to the new system?

9      SECRETARY THORNTON:  Nothing other than an ed ucated

10 guess, and two to four years would be my guess.  And if I

11 don't know the answer to something, I'll certainl y be

12 happy to get the answer for you.

13      CHAIRPERSON PREZEAU:  Well, it's pretty hard  to

14 answer because we don't have the system yet, but I just

15 want to get an -- what's the idea you have in you r head on

16 expectations?

17      SECRETARY THORNTON:  Yeah.  We don't get thi ngs done

18 very quickly as far as that goes when that kind o f stuff

19 comes around.

20      And that's all I've got for legislative upda tes.

21      CHAIRPERSON PREZEAU:  Any questions for our new chief

22 electrical inspector?

23      SECRETARY THORNTON:  I might give everybody a little

24 update or a little bit of my background.  I've be en with

25 Labor and Industries for 20 years.  I was an elec trical
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1 supervisor down in Vancouver for 17.  I was an ins pector

2 before that.  Before I came here, I was a journeym an

3 electrician for 20 years and a general contractor for 15,

4 and been in the construction trade for a long time .

5      CHAIRPERSON PREZEAU:  Well, we're very happy to have

6 you here.

7      SECRETARY THORNTON:  I'm glad to be here.

8      CHAIRPERSON PREZEAU:  Thank you.

9      All right.  Any questions for Steve?  All rig ht.

10 Wow.  Taking them up and putting them down, these  agenda

11 items.

12

13                         3.  Appeals

14

15 Items 3.b., c., d., f.  James Billesbach, Sulliva n Heating

16    & Cooling, Inc., Miller's One Hour Heating and  David

17                 Adams, Chong's Construction

18

19      CHAIRPERSON PREZEAU:  So the third agenda it em, as

20 you guys can see, has to do with appeals, and it has

21 multiple components to it.  And as you can see, w e do have

22 one active appeal that we are going to hear today  but

23 wanted to give you an update on some of the other  appeals

24 that are listed A through J on your Agenda Item 3 .

25      So as you can see, the James Billesbach, tha t
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1 continued to January, so we're not -- all parties have

2 agreed for the continuance.  Additionally, the Sul livan

3 Heating & Cooling, Inc. has also been continued to  the

4 January meeting as has the Miller's One Hour Heati ng and

5 David Adams.  So lightens the agenda a little bit.

6      You can see 3.f., Chong's Construction, the a ppellant

7 actually withdrew.  And then I am going to ask our

8 assistant attorney general Pam Reuland to talk abo ut

9 agenda items 3.e., g. and h.

10

11 Item 3.e., g. and h.  SeaTac Electric, Mirsky Ele ctric and

12                       Don Schlotfeldt

13

14      ASSISTANT ATTORNEY GENERAL REULAND:  Good mo rning.

15 As you may have recalled, we had some discussions  at other

16 meetings regarding untimely appeals, and we've be en

17 sorting through that.  I'm going to talk about th at a

18 little bit later when we talk about the bylaws.

19      But in terms of Mirsky Electric and Don Schl otfeldt,

20 we had originally discussed giving the secretary the

21 authority to make a preliminary decision regardin g

22 timeliness, but the appellant would retain the ab ility to

23 appeal that to the full Electrical Board because that's

24 sort of what the statute says.  We started then t o

25 implement that, and, if you recall, we discussed amending
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1 the bylaws to include that provision consistent wi th what

2 had been done at a Board meeting back in 2003.  We ll, that

3 created a huge problem because then everybody was

4 requesting to appeal that decision to the Board, w hich

5 you'd have multiple hearings on timeliness issues.

6      So I worked with other attorneys in my office  and we

7 did a little bit more research and consulting, and  we

8 determined and it was my advice that the secretary  of the

9 Board does not have the legal authority to make de cisions

10 on timeliness as the secretary to the Board.  And  that was

11 a problem in Stanley Access, the case that went u p into

12 Superior Court and got remanded to the Board, whi ch sort

13 of started this whole process.

14      But what we did find out and what my advice was is

15 that in consulting with Nancy Kellogg, who is the  attorney

16 for the Department also, is basically it is under  the

17 Administrative Procedures Act the Department can determine

18 that a hearing -- not to actually grant a hearing .  So the

19 process is going to be changing to where the Depa rtment

20 says, "I'm sorry.  It's untimely," and then the a ppellant

21 still has appeal rights for that.

22      However, Don Schlotfeldt and Mr. Mirsky, we had given

23 them the right to appeal to the Electrical Board,  which

24 they did do.  That created a problem because then  you'd be

25 looking here, making testimony, making a record.  So Don
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1 Schlotfeldt, the Department made a motion to reman d it to

2 OAH, basically send it back to the Office of

3 Administrative Hearings to conduct a hearing on th e

4 timeliness so then you have a record.  And if they  wanted

5 to appeal that, there's a record.  Then they can a ppeal

6 that to Superior Court.  There's evidence, so to s peak.

7 And that was agreed to by the parties to do that r emand.

8      The same thing with Mirsky Electric.  Is Darr ell

9 Mirsky here?  Basically, the same request was made .  I

10 spent several -- playing telephone tag with Mr. M irsky.

11 We sent Mr. Mirsky a letter and said, "Hey, let u s know if

12 you've had any response."  I don't believe he fil ed any

13 written response ever objecting to remanding it.  But he's

14 not losing anything.  Basically, what's happening  is this

15 is a procedural matter and the Chair can rule on those

16 issues.  We're giving him his day in court.  We'r e just

17 giving it back to OAH so the hearings officer can  conduct

18 the hearing and do what the hearing officer does.   So

19 that's what happened to those two.

20      In terms of SeaTac Electric, there was -- th e

21 appellant failed to show up for a pretrial confer ence,

22 it's just a scheduling conference, and the ALJ di smissed

23 it.  So the problem, of course, in that case was they had

24 appealed it to the Electrical Board.  And under t he

25 Administrative Procedures Act, you guys can't tak e new
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1 evidence.  But part of the appeal was the reason w hy they

2 didn't show up, which is technically new evidence.   So

3 this creates a procedural problem.

4      There is a provision, however, in Superior Co urt that

5 a party can move for additional evidence once it g ets to

6 Superior Court and have that considered.  So I tal ked to

7 both of the attorneys and said, "Hey, can you work  out

8 some agreement?"  Go to Superior Court and they ca n come

9 back, and that's a waste of time.

10      So the parties then agreed to present the Ch air with

11 an agreed order to remand it back to the Office o f

12 Administrative Hearings to, again, conduct a hear ing on

13 why they didn't show up, basically to take eviden ce.

14      So I know that's a long explanation for pret ty simple

15 stuff.

16      CHAIRPERSON PREZEAU:  The long and the short  of it is

17 when cases come before us, I think that our exper tise is

18 the industry and not so much lawful standards on

19 timeliness and statute of limitations and those t ypes of

20 things, and that other one, SeaTac, without havin g the

21 ability to bring new evidence.  Then the parties would

22 come in and say, you know, "We weren't there."

23      "Well, you can't tell us why you weren't the re."

24      So it seemed like the common sense idea was let's

25 send this back to the arena that seems most appro priate
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1 and expedient and less costly to all parties.  And  then

2 they still have access to judicial review.  And th en in

3 the event that it gets appealed on the merits, the n let's

4 come here and let's talk about -- let's talk in fr ont of

5 subject matter experts about the industry.  So if feels

6 like we're figuring out how to fix the problem, ri ght?

7      ASSISTANT ATTORNEY GENERAL REULAND:  There ar e fixes.

8      CHAIRPERSON PREZEAU:  Yeah.  So I just wanted  to make

9 sure the Board members -- and hopefully, I'm looki ng

10 around the room and it appears to me that there i s a high

11 level, if not universal, agreement in the decisio ns that

12 we made in the interim, so I'm happy to see that.

13

14          3.i. and 3.j.  Burris Electric and Legac y

15                     Telecommunications

16

17      CHAIRPERSON PREZEAU:  And so also would like  to now

18 look at Agenda Items 3.i. and j. because they wil l be, I

19 believe, handled fairly quickly and expediently.  It has

20 to do with presentment of final orders.  So if we  could --

21 do we have representatives from Burris Electric a nd the

22 Department in the matter of Agenda Item 3.i.?

23      ASSISTANT ATTORNEY GENERAL REULAND:  They ar e not

24 going to be here.  I talked to both of them.  The y did

25 work out an agreed order which I have reviewed an d is
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1 consistent with the Board's rulings.

2      CHAIRPERSON PREZEAU:  So, Mr. Madison, right?

3      ASSISTANT ATTORNEY GENERAL MADISON:  That's r ight,

4 Madam Chair.

5      And for the record, Zeb Madison, assistant at torney

6 general, here on behalf of the Department.  I was the

7 attorney of record in the Legacy matter that's lis ted as

8 agenda 3.j.

9      I would echo Ms. Reuland's comments.  It's my

10 understanding that my colleague, Attorney General  Greer,

11 has come to some kind of agreement.  They've fash ioned an

12 order.  I don't know if that's been prepared and forwarded

13 on for presentment to the Board at this time, but  I do

14 know it's been agreed upon.

15      CHAIRPERSON PREZEAU:  It looks like it becau se

16 Ms. Greer and Mr. Salazar, who's the attorney of record

17 for Burris Electric, LLC, have both signed it.

18      ASSISTANT ATTORNEY GENERAL MADISON:  Very go od.

19      CHAIRPERSON PREZEAU:  And you have reviewed it?

20      ASSISTANT ATTORNEY GENERAL REULAND:  Uh-huh.   Yes.

21      CHAIRPERSON PREZEAU:  That's why I want to s ort of

22 get these off the agenda because it's going to ha ppen

23 fairly quickly.  What do you want me to do?

24      ASSISTANT ATTORNEY GENERAL REULAND:  Date it .

25      CHAIRPERSON PREZEAU:  With the correct date,  not
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1 September 30, right?  Beautiful.  Great.

2      And then, Mr. Madison, are you also -- we're going to

3 talk about Legacy Telecommunications.

4      ASSISTANT ATTORNEY GENERAL MADISON:  We are, Your

5 Honor.

6      This matter, I believe, most of you were pres ent for

7 the July meeting.  For those who weren't, this mat ter came

8 before the Board as an appeal both from the Depart ment as

9 well as representatives from Legacy Telecommunicat ions.

10 It was an argument that involved a statute of lim itations,

11 tolling, things of that nature.

12      And with all due respect, Madam Chair, I tak e issue

13 with your prior comment.  I do think this Board h as

14 exercised pretty good judgment when it comes to w hether

15 statutes of limitations apply and things of that nature.

16      The Board, after hearing the merits of the a rgument,

17 reviewing the record, ruled in favor of the Depar tment.

18 At this time, I put together an order.  I have an  original

19 that I will submit to Madam Chair as well as copi es for

20 each Board member, and I believe it accurately re flects

21 the judgment that was made by this Board in this case.

22      I went through the transcript.  There were a  number

23 of amendments made to different subsections that were

24 contained within the order that was on appeal.  A gain, I

25 believe my order accurately reflects those change s.
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1      I've reached out to Legacy's attorney, Mr. Eh lke, and

2 asked that he review this document and whether or not he

3 can agree to it.  I heard back from Mr. Ehlke yest erday,

4 and he indicated to me that he's got a number of f amily

5 matters going on.  He had a couple of deaths in th e family

6 and his son is ill in Miami which has caused him t o travel

7 out of state.  So he has not agreed to this order.   He has

8 not signed off on it.  So I'm submitting it to the  Board

9 as a proposed order.

10      Mr. Ehlke asked that we move the presentatio n of this

11 order, the entry of the judgment, to the next Boa rd

12 meeting in January.  I explained to him that, as a

13 professional courtesy, I'm okay with that, and I don't

14 believe that my client is prejudiced at all by th at

15 three-month delay.

16      So with that, I'd like to present the orders  to the

17 Board.  If the Board chooses to enter it today, t hat's

18 within the Board's discretion.  If you choose to hold off

19 and enter it in January, again, I have no objecti on to

20 that course of action either.

21      So with that, I will present the order, unle ss the

22 Board has any questions of me.

23      CHAIRPERSON PREZEAU:  Any questions for Mr. Madison?

24      So certainly, this -- you know, I believe th at this

25 Body is interested in timeliness, you know, being
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1 efficient and certainly resolving matters in a tim ely

2 fashion.  It does seem to me -- my thought is to e xtend

3 the professional courtesy to Mr. Ehlke, give an

4 opportunity to review the proposed order.  As for the

5 Board members that were here during that session, there

6 were a lot of amendments.  I'm not sure if, Pam, y ou've

7 even had an opportunity to review the order.  And so I

8 would very much like it if the Board members could  receive

9 the proposed order, including our attorney, and we 'll

10 schedule it for the January meeting for final pre sentment.

11 Does that seem reasonable for everybody?

12

13                           Motion

14

15      CHAIRPERSON PREZEAU:  Do I need a motion on that,

16 Pam?

17      BOARD MEMBER:  So moved.

18      BOARD MEMBER PHILLIPS:  Second.

19      CHAIRPERSON PREZEAU:  So it's been moved and  seconded

20 to continue the decision on final -- on the propo sed order

21 in the matter of Legacy Telecommunications until the

22 January meeting.  All those in favor, signify by saying

23 "aye."

24      THE BOARD:  Aye.

25      CHAIRPERSON PREZEAU:  Opposed?  Motion carri ed.  Very
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1 good.  Thank you, Mr. Madison.

2

3                       Motion Carried

4

5      ASSISTANT ATTORNEY GENERAL MADISON:  Thank yo u, Madam

6 Chair.

7

8               Item 3.a.  Earthwise Excavation

9

10      CHAIRPERSON PREZEAU:  So, I believe, if I'm doing my

11 math correctly, we have gone through all of the a ppeals

12 except the one that we're going to hear on the me rits, and

13 that is 3.a., Earthwise Excavation.  And so I wou ld very

14 much like the parties that are involved in that a ppeal, if

15 you would, please, come up and join us at the fro nt of the

16 room.

17      And I believe we have representatives from a ll

18 parties here.  And if you would be kind enough, j ust --

19 I'm going to ask you to introduce yourself and sp ell your

20 name for our court reporter, and then I am going to read a

21 statement outlining the proceedings this morning.

22      So, Ms. Mahoney, if we can begin with you, p lease.

23      MS. CLARK-MAHONEY:  Charlotte Clark-Mahoney,

24 assistant attorney general, representing the Depa rtment of

25 Labor and Industries.  My first name is C-H-A-R-L -O-T-T-E,



Page 20

1 my last name is Clark-Mahoney, C-L-A-R-K hyphen

2 M-A-H-O-N-E-Y.  And I am the appellant -- or the

3 Department is the appellant.

4      CHAIRPERSON PREZEAU:  Thank you.

5      MR. HAUSMANN:  Good morning, members of the B oard.

6 My name is Karl Hausmann.  I'm an attorney represe nting

7 Earthwise Excavation.  With me is Albert Postema, the

8 owner-operator of Earthwise Excavation.  We are th e

9 respondents.  My name is spelled K-A-R-L.  Hausman n is

10 H-A-U-S-M-A-N-N.

11      And, Albert, I'll let you go ahead and spell  your

12 name.

13      MR. POSTEMA:  Albert Postema.  A-L-B-E-R-T,

14 P-O-S-T-E-M-A.

15      CHAIRPERSON PREZEAU:  Thank you.  Very good.

16      Good morning.  My name is Tracy Prezeau.  I am the

17 Chair of the Electrical Board.  The matter before  us today

18 is an appeal in the matter of Earthwise Excavatio n, Docket

19 No. 2013-LI-0217.

20      This hearing is being held pursuant to due a nd proper

21 notice to all interested parties in Tacoma, Washi ngton on

22 October 30, 2014, at approximately 9:25 a.m.

23      This is an appeal from a proposed decision a nd order

24 issued by the Office of Administrative Hearings o n

25 March 25, 2014.  It is my understanding that the decision
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1 reversed the citation and notices EBANX00315, 0031 6, 00317

2 issued by the Department of Labor and Industries o n

3 July 18, 2013.  It is further my understanding tha t the

4 Department, who is the appellant, has timely appea led that

5 decision to the Electrical Board.

6      At this time we recognize that the appellant,  through

7 the AAG, assistant attorney general's office, is p resent.

8 Counsel has introduced themselves.  And the respon dents

9 are also present with counsel, who have identified

10 themselves as well.

11      All right.  So the Electrical Board is the l egal body

12 authorized by the legislature to not only advise the

13 Department regarding the electrical program, but to hear

14 appeals when the Department issues citations or t akes some

15 other adverse action regarding an electrical lice nse or

16 certification.  The Electrical Board is a complet ely

17 separate entity from the Department, and as such,  will

18 independently review the action taken by the Depa rtment.

19      When the Department issues penalties, the he aring is

20 assigned to the Office of Administrative Hearings  to

21 conduct the hearing pursuant to the Administrativ e

22 Procedures Act.  The ALJ who conducts that hearin g then

23 issues a proposed decision and order.  If either party

24 appeals, that decision is subject to review by th e

25 Electrical Board.
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1      Please keep in mind that while our review is de novo,

2 we sit in the same position as an ALJ and will rev iew the

3 entire record regardless of whether a certain piec e of

4 evidence is referenced by the ALJ.  We are bound b y the

5 evidence in the record, and no new evidence can be

6 submitted at this hearing.

7      Each party will be given approximately 15 min utes

8 today to argue the merits of the case.  Any Board member

9 may ask questions and the time may be extended at the

10 discretion of the Board.

11      At the conclusion of the hearing, the Board will

12 determine if the findings and conclusions reached  by the

13 ALJ are supported by the facts and the rules pert aining to

14 electrical installations, circuit alteration and passive

15 testing.

16      Any questions before we begin?  Very good.

17      Board members, especially new Board members,  I like

18 to make sure that people understand the rules of

19 engagement.  I very much want to reiterate that y ou do

20 have the ability to ask questions, but will cauti on you if

21 you are -- the question you are asking will allow  for the

22 introduction of new information, information that 's not

23 contained within this document.

24      One more piece of sort of rules of engagemen t.

25 Mr. Hausmann, specifically since you are counsel for the
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1 respondent, unless you defer questions to your cli ent and

2 specifically -- or unless Board members specifical ly ask

3 questions directly of your client, I'm going to as sume --

4 give you all your professional courtesy and direct

5 conversation directly to you as counsel.

6      MR. HAUSMANN:  Thank you.

7      CHAIRPERSON PREZEAU:  Thank you.

8      So the Department, you are the appealing body , so you

9 have the burden of proof and therefore the opportu nity to

10 present your case first.  So if you would, please .

11      MS. CLARK-MAHONEY:  Thank you, Madam Chair, Board

12 members.

13      The Department appeals the erroneous decisio n of the

14 administrative law judge because she based her de cision on

15 unsupported hearsay and, frankly, lacking an unde rstanding

16 of the electrical code as required.  She -- the e vidence

17 that was presented at the hearing was that Inspec tor Banks

18 arrived, intending to perform an inspection.  He had been

19 called for an inspection by Rod's Electric, a ver y

20 ordinary event.  When he arrived, he observed and  saw

21 Mr. Mendez-Mata over the open electrical box, and  coming

22 out of it were bare wires plugged into an extensi on cord

23 leading to the apparatus for the septic tank.

24      When Inspector Banks saw this, he inquired a nd asked

25 if Mr. Mendez-Mata was working on this.  And he s aid yes,
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1 or indicated that he was so, and when asked if he was a

2 licensed electrician, he said no.

3      Inspector Banks went back to his car to get t he

4 materials for doing an inspection because he -- si nce he

5 had -- I mean to do the compliance inspection.  He  had

6 arrived to do just a standard electrical inspectio n, and

7 so this was kind of a surprise for him to come upo n a

8 person who was actually working on the item he was

9 supposed to be inspecting.  Went back to get his c amera

10 and his materials.

11      When he came back, Mr. Mendez-Mata was -- or  he

12 observed that there was -- the wires had been put  back

13 into the box and it was not in a manner that he i s

14 familiar with for electricians to install and con nect

15 wires.  And from that, he concluded that Mr. Mend ez-Mata

16 had performed the work, the electrical work.

17      There was no electrical work permit called b y

18 Earthwise.  There was -- he was not an electricia n.  None

19 of these items are disputed.  But there was no el ectrical

20 work permit.  And Mr. Mendez-Mata was not license d,

21 Earthwise was not properly licensed, now -- and

22 Mr. Mendez-Mata was an employee of Earthwise at t he time

23 that he was doing the work.

24      The judge's decision, as indicated in the fi ndings of

25 fact and conclusions of law, indicate that she ba sed her
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1 -- I should say she based her decision on the test imony of

2 Mr. Postema regarding what he heard, essentially.  He

3 testified that he had called for Rod's Electric to  come

4 and set up the device, that he had -- that Mr. Men dez-Mata

5 was frightened of Inspector Banks at the time, tha t he

6 doesn't speak English well enough to communicate c learly,

7 and that based on -- and then she also based it on  an

8 insufficient understanding of the electrical code saying

9 that the small amount of electrical work that he d id

10 wasn't sufficient to contribute to count as elect ric work.

11      So based on that, I would like to point out to you

12 the actual evidence upon which the decision shoul d have

13 been made, that you can make this decision on and  that is

14 supported by the record, and that is that Inspect or Banks

15 observed Mr. Mendez-Mata at the box with the box open.  He

16 testified that there was no electrician around.  Nobody

17 from Rod's Electric approached him.  He didn't se e anyone,

18 he did observe -- it appeared from the record tha t sort of

19 in just in the (inaudible) or outside that there were some

20 drywallers doing some work, that there was nobody  else

21 there at the scene of this open box to have done anything

22 except Mr. Mendez-Mata.

23      When he came back, which was a very short pe riod of

24 time, the work had been done, the wires had been

25 terminated and reassembled in the box, and there was also
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1 no one else around.

2      The reason I point this out is this is the

3 circumstantial evidence upon which an adjudicative  body

4 can make a decision.  The circumstantial evidence is

5 actually real evidence, in other words, you have t o be

6 able to draw conclusions from it.

7      The evidence that -- so the circumstantial ev idence

8 supported the hearsay evidence offered by the Depa rtment

9 and by Inspector Banks that Mr. Mendez-Mata had be en

10 working on the box.  The testimony of Mr. Postema ,

11 however, was not supported by any circumstantial evidence

12 or any direct evidence.  All of his evidence was straight

13 hearsay:  that he had spoken with Mr. Mendez-Mata  and

14 received from him the indication that he was frig htened,

15 that he had called Rod's Electric who had done th e work.

16 However, Rod's Electric was not there, Mr. Mendez -Mata was

17 not there, and so there was no circumstantial evi dence

18 that supports the testimony.  And actually, in fa ct, the

19 circumstantial evidence of Inspector Banks' obser vations

20 supports that they were not there.

21      Additionally, the testimony of Mr. Postema s upports

22 the citations in that he testified that he actual ly did

23 believe that the conduct described by Inspector B anks was

24 an appropriate conduct for an employee of his, th at is, to

25 open the box and pull the wires out in order to t est the
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1 septic tank.  He indicated that it was a burden to  have to

2 wait for an electrician if they weren't there in o rder to

3 get the testing done, important business, and that  he

4 would not -- apparently, he did not frown upon thi s

5 conduct.  That is evidence that supports the citat ion

6 indicating that Earthwise hired a person for the p urpose

7 to do electrical work who was not licensed.

8      Even without that, however, though, the argum ent that

9 -- the law is not written so that there has to be an

10 actual intent at the time of hiring an individual  to work

11 that I'm going to hire this person to do unlicens ed

12 electrical work.  Even though the language has

13 implications because it says "for the purpose of, " but, in

14 fact, in this case, Mr. Postema testified that he  knew the

15 requirements of the electrical code, he was famil iar with

16 them, he knew that they weren't supposed to do th em, do

17 electrical installations and that -- but that he was not

18 surprised or does not particularly frown upon the  conduct

19 that was observed.  But even if so, it's the purp oses of

20 doing the work for the business, not specifically

21 electrical work, and if they do electrical work, it still

22 complies with the statute.  In other words, it's not an

23 intent to -- there actually is no intent element in any of

24 the statutes.

25      So it's the Department's position that the



Page 28

1 administrative law judge was mistaken in the stand ards to

2 be applied and the evidence to be considered when she

3 reached her conclusions as she -- and her decision  plainly

4 disregarded the direct evidence testimony of Inspe ctor

5 Banks and the circumstantial evidence and relied o n the

6 hearsay evidence offered by Mr. Postema.  I would urge

7 that the citation should be affirmed based on a

8 preponderance of evidence that was presented at th e

9 hearing, and, therefore, there's a preponderance o f

10 evidence here today for you to reverse the Board' s

11 decision.

12      The Department petitioned for review of all the

13 findings in fact that apply to the citations and to the

14 conclusions of law that applies to them.  It erro neously

15 named the conclusion of law relating to an appeal  -- it's

16 Conclusion of Law 15 we should not have listed as  being

17 appealed.  However, the Department's position is the

18 evidence supports that all three citations should  be

19 affirmed, and if you do affirm them, I will prepa re

20 findings of fact and conclusions of law for submi ssion at

21 the next meeting.

22      CHAIRPERSON PREZEAU:  Thank you, Ms. Clark-M ahoney.

23      Okay.  Mr. Hausmann, please, if you will.

24      MR. HAUSMANN:  Good morning.

25      The Department has asked you to review a pro posed



Page 29

1 decision of the administrative law judge, and as s uch,

2 this Board has all of the decision-making authorit y that

3 that administrative law judge has.  The only quali fication

4 I put on that, Ms. Prezeau's statement of the law,  is that

5 this Board is supposed to give due regard to the

6 administrative law judge's ability to observe the

7 witnesses and see how the witnesses testify.  So y ou have

8 all that ability subject to deferring to the

9 administrative law judge and her ability to see th e

10 witnesses and listen to the testimony, and also t o

11 participate in the hearing itself.

12      The review -- your review starts with the ci tations

13 that were issued, and the question is, does that record

14 that was created in front of the administrative l aw judge,

15 does it support the citations that were issued by  the

16 Department?  I'll talk about each of those citati ons, but

17 before I talk about the citations individually, I  want to

18 identify the bigger picture for this set of citat ions.

19      Our major arguments are that a permit was no t

20 required for the work that Earthwise Enterprises undertook

21 to do.  The second argument is that the Departmen t

22 overcharged by issuing four citations for one eve nt.  And

23 the third argument is that what is really at issu e here,

24 what really is the reason for the citations and t he reason

25 for the appeal is the interpretation of the Washi ngton
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1 Administrative Code regarding testing and when may  a

2 septic installer do testing versus when must an

3 electrician work on a circuit.  And that's really what's

4 at issue in this case.  That's what should have be en

5 addressed.  But instead, the Department issued fou r

6 citations for this one event.

7      Three of those citations were to Earthwise Ex cavation

8 and one was to Mr. Mendez-Mata.  He did not perfec t his

9 appeal, so really, what's at issue before you is t he three

10 citations that have been first appealed by Earthw ise

11 Excavation.  They prevailed before the administra tive law

12 judge in reversing those citations, and now the D epartment

13 has appealed to those this Body.

14      I want to emphasize back to our first argume nt.  This

15 is not a situation where an unlicensed person or an

16 unlicensed contractor attempted to do electrical work

17 without hiring a licensed electrician or without obtaining

18 an electrical permit.  It's not like some of the cases you

19 see where a contractor wires a house without a pe rmit or

20 without hiring an electrician.

21      On the contrary, in this case, it was a larg e plat

22 out by Monroe in Snohomish County.  Earthwise Exc avation

23 was working as a subcontractor to a general contr actor.

24 One of the other subcontractors was Rob's Electri c, a

25 licensed electrician and the licensed party who p ulled the
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1 permit on this project.

2      Earthwise's scope of work did not include ele ctrical

3 work.  In fact, electrical work was excluded from

4 Earthwise's work, their contract and their bid.  T he

5 general contractor had the licensed electrical con tractor

6 to do the electrical work.

7      The records of Mr. Postema's testimony, the r ecord

8 that you have, shows that the septic installer wor ked with

9 Rob's Electric through a well-defined separation o f

10 duties.  Earthwise would do the preliminary excav ation and

11 lay out the components of the septic system.  Rob 's

12 Electric would then come and install the wires an d the

13 conduits and hook up the circuits of the septic

14 components.  Rob's would then close up the system  to

15 permit it to be inspected and wait until the next  stage.

16 Again, this is a plat that's being developed.  It  has to

17 be backfilled and tested.

18      When Earthwise was ready to do its testing o f the

19 system, Mr. Postema would call Rob's to open up t he

20 electrical junction boxes.  And here I have to ta ke

21 exception with Ms. Clark-Mahoney's assertion that

22 Mr. Postema's testimony was hearsay.  She says it 's

23 hearsay that he called Rob's Electric.  That's no t

24 hearsay.  That's Mr. Postema testifying, "I calle d Rob's

25 Electric."  He's testifying about what he did.  T hat's not
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1 hearsay.  So it's direct evidence of what happened  both in

2 that particular case and generally applicable to t his

3 project.

4      And, in fact, the evidence in this record con forms --

5 I guess, let me clarify that.  Mr. Postema would c all

6 Rob's Electric, they'd open up the system, Earthwi se

7 Excavation would come, test the septic system and have

8 Rob's close back up the system, and then it would be

9 tested by the health district.  The evidence in th is

10 record confirms this pattern.  In fact, Mr. Banks  was

11 actually visiting the plat to inspect Rob's work.   So I,

12 again, take exception with Ms. Clark-Mahoney sayi ng, you

13 know, there were no electricians around.  He was out there

14 to inspect Rob's work, so it's disingenuous now t o say

15 that Rob's wasn't around or wasn't involved in th is

16 project.

17      Mr. Banks confirmed that the permit for the project

18 was in the name of Rob's Electric, and when Mr. B anks

19 visited the jobsite, the box was open.  He didn't  see the

20 box being opened by anybody.  So to suggest that

21 Mr. Mendez-Mata opened the box is pure speculatio n, and

22 it's not supported by the evidence.  And, in fact , the

23 Department in this case has the burden of proof, and if

24 they don't see it happen and they don't have evid ence of

25 it, they haven't met that burden of proof.
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1      What Mr. Banks did see was Mr. Mendez-Mata pe rforming

2 testing.  The testimony from both sides, both Mr. Postema

3 and Mr. Banks, was that Mr. Mendez-Mata did not sp eak

4 English well.  The administrative law judge made a  finding

5 of fact confirming that Mr. Mendez-Mata did not sp eak

6 English well.

7      When Mr. Banks arrived, he said to Mr. Mendez -Mata,

8 "Did you do this?"  It was really not clear that

9 Mr. Mendez-Mata knew what the inspector was referr ing to.

10 Did you take apart the box?  Did you do the testi ng?  Did

11 you do the entire installation?  That's really no t clear.

12 I tried to get Mr. Banks to clarify that, and he was not

13 able to clarify what Mr. Mendez-Mata would have

14 understood.

15      According to Mr. Mendez-Mata's boss, Mr. Pos tema,

16 Mr. Mendez-Mata was scared and intimidated by the

17 inspector.  He understood that the inspector was

18 threatening to arrest.  This might have been an

19 understanding.  But Mr. Banks admitted in his tes timony

20 that he told Mr. Mendez-Mata that he was breaking

21 Washington law by doing the work.  So Mr. Postema 's

22 testimony that Mr. Mendez-Mata was scared is supp orted

23 both by Mr. Postema's testimony and by Mr. Banks'

24 testimony.

25      It's Earthwise's position, and the ALJ made a finding
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1 consistent with that position, that Mr. Mendez-Mat a put

2 the wires back, put the box back together in react ion to

3 the conversation that he had with the inspector.  And

4 that's really the focus.  That's the evidence.  We  don't

5 dispute that Mr. Mendez-Mata put the box back toge ther,

6 but the ALJ made a finding that this was in reacti on to

7 the conversation that he had with Mr. Banks.  He w as

8 scared and intimidated.  He understood the best th ing to

9 do was to put it back together.  That's really the  only

10 firm evidence that's supported by the testimony a nd the

11 evidence in the record.

12      Mr. Banks didn't see the boxes being opened.   He

13 didn't see any other electrical work being done b y

14 Mr. Mendez-Mata.  And Mr. Mendez-Mata testified - - I mean,

15 he didn't testify, but he admitted to Mr. Banks t hat he

16 was testing the systems.  But testing alone is no t a

17 violation of the Washington electrical regulation s.  In

18 fact, it's specifically permitted by the WAC's.  And there

19 is no evidence or testimony that shows that Earth wise

20 Excavation changed any of the wiring or that they  did any

21 of the final terminations.  There's no evidence t hat

22 anybody did any of that final wiring except Rob's

23 Electric, the licensed permitted electrician on t his job.

24      Now, the Department might disagree with when  these

25 facts cross the line between passive testing and doing
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1 termination of the circuit.  That's really -- as I  said

2 when I started, that's what this case is about.  B ut if

3 that's the case, let's have a discussion about tha t.

4 Let's have a discussion with the contractor and sa y,

5 "Look, you've got to have pigtails.  You can't do this.

6 You can't use electrical ports."  If that's the is sue,

7 then let's talk about that.  But the Department di d issue

8 four citations based on those facts.  And that's w hat we

9 have a problem with.  Let's instead agree about wh ere that

10 line is and let's seek compliance with that.  Let 's

11 educate and seek compliance.  That's the kind of thing

12 that warnings and (inaudible).

13      But again what happened is that four citatio ns were

14 issued, three to Earthwise and one to Mr. Mendez- Mata.

15 Now I'd like to look at those specific citations.

16      The first citation ending in No. 315, it's f or

17 failing to get an inspection or obtain an electri cal

18 telecommunications work permit.  As we pointed ou t in the

19 hearing, that citation doesn't fit these facts.  Mr. Banks

20 testified that Earthwise is not either the projec t owner

21 nor an electrical contractor.  By statute, Earthw ise could

22 not have gotten an electrical permit.  So he's ci ting them

23 for something they statutorily can't do.

24      I've been struggling to find a good example.   It's

25 like being cited for not having car insurance whe n I don't
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1 even have a driver's license.  I'm not even suppos ed to be

2 driving.  It just doesn't fit.  There might be a v iolation

3 there, as I mentioned, but it's not this violation .  It's

4 not failing to get a permit.  Earthwise didn't eve n have a

5 contractor's license -- I mean an electrician's li cense to

6 pull a permit.  And this is the ALJ's Conclusions No. 18

7 and 19 that we ask this court to affirm.

8      The second citation is No. -- ending in No. 3 16.  It

9 is for offering to perform, submitting a bid for,

10 advertising, installing or maintaining cables, co nductors

11 or equipment that convey or utilize electrical cu rrent

12 without having a valid electrical contractor's li cense.

13 Now, of all the citations, this one comes the clo sest.

14 But Earthwise did not do the work that Rob's Elec tric was

15 hired and permitted to do.  They didn't offer to perform

16 the work, they didn't bid for it, they didn't adv ertise

17 for it, they didn't install or maintain the equip ment.

18 Rob's did.  Earthwise tested it, but that's all t hey did.

19 That's Conclusion No. 21 and 22 that we ask this Board to

20 affirm.

21      The third and last citation ends in 317.  It 's for

22 employing an individual for purposes of Chapter 1 9.28 RCW,

23 does not possess a valid certificate of competenc y or

24 training certificate to do electrical work.  I ha ve two

25 points to make with this citation.  The first is that we
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1 need to remember that it is the Department's burde n of

2 proof when they issue a citation to prove the fact s

3 supporting the citation.  It is their obligation t o come

4 to the hearing and present proof of each element a nd each

5 factual piece of the citation, and they didn't do that in

6 this citation.  They didn't come and prove that Ea rthwise

7 employed Mr. Mendez-Mata for the purpose of workin g on the

8 electrical components.  It's not enough to say tha t

9 Earthwise was Mr. Mendez-Mata's employer.  The Dep artment

10 must show that he was employed to do electrical w ork, and

11 that has not been shown.  That was Conclusion No.  23 of

12 the administrative law judge that we ask you to a ffirm.

13 Again, he was only at the site to do passive test ing.

14      The second point I'd like to make is that it 's

15 similar to the first listed citation.  Just like Earthwise

16 could not have obtained a permit for the job beca use

17 they're not an electrical contractor, they can't hire

18 somebody to do electrical work who's not a -- bec ause they

19 don't do electrical work.  That's not what they b id for.

20 So it's citing them for something that they're no t

21 statutorily eligible to do.

22      Finally, as I mentioned, really what this ca se is

23 about is when is the line crossed between testing  and

24 doing circuit work?  That's something that should  have

25 been warned.  I've raised to the Department, and we
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1 haven't seen satisfactory opposition to this that RCW

2 34.05.110 applies, and that's an administrative la w

3 statute that requires an agency to warn and inform  a small

4 business of violation of state law before a citati on may

5 be issued.  And without -- until I see from the De partment

6 why that statute doesn't apply, I would ask that t hat

7 statute be considered and applied by the Departmen t.

8      Thank you for your attention, and we ask that  you

9 affirm the administrative law judge's decision.  T hank

10 you.

11      CHAIRPERSON PREZEAU:  Okay.  So just what I would

12 very much like to do before we ask questions is g ive

13 opportunity for rebuttal, opportunity for rebutta l, and

14 then we'll open it up for questions.  Does that s eem

15 reasonable?  Thank you.

16      So, Ms. Clark Mahoney.

17      MS. CLARK-MAHONEY:  Yes. 35 -- 34.05.110, wh ether it

18 be a small -- the Department did not -- the Depar tment did

19 challenge the conclusion of law that that didn't apply,

20 but counsel has indicated he did not appeal that and he

21 didn't argue it, and I would argue that that's no t before

22 the Board today.

23      The arguments presented by Earthwise, while it's true

24 that Mr. Postema testified that he called Rob's E lectric

25 and can testify to that, he cannot testify that t hey were
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1 there and that they did the work because he was no t there.

2 The only person there was Inspector Banks, and Ins pector

3 Banks is the one who saw what was occurring at the  time.

4 Rob's Electric was not there for the inspection, a nd

5 Inspector Banks testified that that was not uncomm on.  And

6 when he arrived, he did see the bare wires in the

7 extension cord, and he saw them re-terminated, rea ttached

8 in the box.  And, in fact, the ALJ even agreed tha t that

9 occurred, that there was that brief amount of doin g

10 electrical work, whether it was out of fear or be cause he

11 thought that he was supposed to.

12      Nonetheless, that was the electrical work pe rformed,

13 and that counts.  It is electrical work.  It's wo rk that

14 requires a permit, it's work that requires a lice nsed

15 electrician, and it was done by Earthwise's emplo yee.  So

16 that in and of itself was sufficient to support t he

17 citations, but also, I think that the evidence of  the

18 observations of Inspector Banks and the circumsta nces

19 involved support that and Mr. Postema's testimony  that he

20 considered it a reasonable activity if there's no  pigtail

21 for his employees to open up the box and pull the  wires.

22      The analogy to driving is an apt analogy.  I f you're

23 driving without a -- you have no license, you're not

24 supposed to be driving, then you're -- and you ha ve no

25 insurance, if you're driving without the license and
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1 without insurance, you can be cited for not having

2 insurance and for driving without a license.  And the real

3 truth is, yes, you should not have been driving ju st as

4 here.  Mr. Mendez-Mata should not have been doing

5 electrical work in the field.

6      The testing that was involved, in fact, the t estimony

7 at hearing supports that passive testing is permit ted.

8 The passive testing is that they are not doing the

9 electrical work.  They are merely using the pumps.   All

10 the work should be already set up and they test t o see if

11 it works.  It's not to say, "Oh, it's passive tes ting if

12 you come in, open up the electrical box, start at taching

13 wires and performing electrical work in order to see that

14 it works."  So, in fact, it was not passive testi ng, and

15 that was testified to as well.  It's the Departme nt's

16 position that the evidence clearly demonstrates t hat all

17 the violations were committed, and we would ask t hat they

18 be affirmed.

19      CHAIRPERSON PREZEAU:  Are you finished,

20 Ms. Clark-Mahoney?  Are you finished?

21      MS. CLARK-MAHONEY:  I'm sorry.  Yes, I am.

22      CHAIRPERSON PREZEAU:  Thank you very much.

23      Mr. Hausmann, please.

24      MR. HAUSMANN:  Thank you.  I really don't ha ve a lot

25 to -- as far as rebuttal.  I think that we agree that the
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1 wires were reattached.  That's not a factual dispu te.  But

2 that was explained by Mr. Postema, it was understo od by

3 the ALJ, and the ALJ accounted for that in her dec ision.

4 It was reaction to the way that he was approached by the

5 inspector, which I'm not saying was inappropriate.   Just

6 it wasn't a violation that merited a citation.

7      And forgive me.  I'll open to Ms. Clark-Mahon ey.  I

8 meant to mention in her direct argument, she menti oned

9 that Mr. Postema said it was appropriate to open a  box and

10 pull the wires out, and she just mentioned that t he

11 evidence supported that Mr. Mendez-Mata opened th e box and

12 pulled the wires out.  The evidence doesn't suppo rt that.

13 Mr. Banks said he arrived on the job and everythi ng was

14 pulled apart and that followed Mr. Postema's test imony

15 where he said that he called Rob's Electric to op en up the

16 box.  So I think the Department hasn't met its bu rden of

17 proof.

18      Thank you very much.

19      CHAIRPERSON PREZEAU:  Thank you.

20      So, Board members, anybody want to jump in o n this?

21      BOARD MEMBER BAKER:  Do you want to go first , Rod?

22      BOARD MEMBER BELISLE:  Sure.

23      Well, I guess my first -- I made some notes here.  My

24 first thought is I can't agree that the work that

25 Mr. Mata was doing is passive testing.  I think i t's clear
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1 by the definition on the record, page 40, passive testing

2 refers to wiring to be disconnected or terminated would

3 not qualify as passive testing.  And clearly, the wires

4 were disconnected.  They were jammed into the end of an

5 extension cord, and then at some point during the

6 investigation, they were replaced back under the w ire nuts

7 and the box cover was replaced.  So in no world th at I

8 know of that's passive testing.  So I think we sho uld

9 agree to that.

10      You made comment that this should have been a warning

11 instead of four citations, and I have to remember  back to

12 the record that the inspector, during the investi gation,

13 asked questions of the person on-site.  He respon ded,

14 "Yes, I did this.  No, I'm not an electrician."  And then

15 he handed him a card and said, "You should call m y boss,"

16 upon which he tried to call the boss, had a brief

17 conversation, and then the phone call was disconn ected.

18 He tried to call again and it went to voicemail.  And then

19 in the record it says that he called three more t imes on

20 three different days.  So on three corresponding days

21 following this, those phone calls all went to voi cemail

22 and not one call was returned by Earthwise Excava ting.  So

23 in my world, that seems like the inspector is try ing to

24 complete the investigation, trying to have a conv ersation

25 regarding the situation.  And perhaps had that oc curred,
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1 my expectation is maybe a warning would have occur red.

2 But because there was no correspondence by the con tractor,

3 the inspector has a duty, has a responsibility to fulfill

4 his job, and that's what he did.

5      So the four citations that were issued, in my  mind,

6 were justified because there was no attempt by the

7 contractor or the person being cited to work with him to

8 resolve the issue.

9      The concern about whether he should be cited as a

10 contractor, basically, the way I read the law is if you do

11 electrical work, then you have to conform with al l the

12 laws.  So once you cross that line of doing elect rical

13 work, and in my mind, passive testing did not occ ur, he

14 was doing electrical work, then you're bound by a ll the

15 laws which says if I do electrical work, I have t o be a

16 contractor, I have to supervise my employees, I h ave to

17 take out a permit.  And none of those things occu rred.  So

18 those three citations fall under the law as being

19 appropriate.

20      The small business statute, I think the ALJ said in

21 this case it clearly didn't apply, so that's kind  of

22 irrelevant.

23      I guess that's my perspective on it.

24      CHAIRPERSON PREZEAU:  All right.  And before  Don, I

25 know you've indicated you want to say something, I very
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1 much want to get something into the record.  And t hat is,

2 I'm reading from the transcript from the hearing o n

3 February 20th, and it's in the Board's packets.  I t begins

4 on the handwritten page 139.  It's on transcript p age 80.

5 And it's -- what is this called?  This is

6 cross-examination of Mr. Postema by Ms. Clark-Maho ney.

7 And beginning on line 12 it says, "It wouldn't sur prise

8 you to know that Mr. Mendez-Mata had put the two w ires

9 into the extension cord to do the testing?"

10      Response, "Not completely, no."

11      "And did he tell you that's what he had done ?"

12      Answer, "Afterwards."

13      I think the record clearly indicates that in  order to

14 remove the wires from the box, you have to open t he box

15 and then remove the wires from the box.  So I bel ieve the

16 record actually is in direct disagreement with yo ur

17 statements this morning, Mr. Hausmann, and I just  want to

18 call the Board's attention to that.

19      Additionally, I want to add that on page 88,

20 handwritten 88 in the testimony -- the transcript , page 29

21 of the transcript, Mr. Banks, the inspector, is u nder

22 cross-examination from Mr. Hausmann.  It's the

23 conversation about -- so (as read), "You were at the job

24 site to review the permit for Rob's Electric; rig ht?"

25      Answer, "Yes, sir."
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1      "Did you see Rob's Electric do the work on th e

2 subject house?"

3      "No, sir."

4      "Did you ask them what work they had performe d in

5 conjunction with Mr. Mendez-Mata?"

6      "Yes, sir."

7      "What did they tell you?"

8      "They told me that he did not work for them a nd they

9 also told me that the job was - the electrical

10 installation on the septic system was complete an d should

11 not have been removed or taken apart.  And they w anted me

12 to perform my electrical inspection, which I did do after

13 my investigation."

14      And I don't recall exactly where it is in th e record,

15 but it's probably the inspector indicates when as ked that

16 he was confused by the actions taken by Mr. Mende z-Mata

17 because the house had permanent power and was act ually --

18 had Mr. Mendez-Mata recognized that, he probably could

19 have gone to the panelboard, energized the circui t and

20 performed passive testing of the pump system beca use there

21 would not have been any necessity to open the jun ction

22 box, remove the wires, create the hazard that was  created

23 by breaking the duct seal in the system that woul d -- if

24 not remedied -- in the record, if not remedied wo uld have

25 allowed for methane gas to potentially penetrate the
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1 electrical system which could have resulted in an

2 explosion.  And if Rob's Electric didn't know that  this

3 de-termination had happened, they wouldn't know be cause

4 they assumed that passive testing could have been

5 performed -- and I'm predicating this on the fact that I

6 believe that Mr. Postema called Rob's Electric and  asked

7 them to prepare for these installation -- this tes ting,

8 and I believe that Rob's Electric looked at this

9 installation, so we don't have to open the junctio n box

10 and put a pigtail, which was not, because it's en ergized.

11      So I wanted to get that into the record.

12      So, Mr. Baker?

13      MR. HAUSMANN:  Madam Chair, may I -- is it o pen for

14 us to respond to that specific --

15      CHAIRPERSON PREZEAU:  Not just yet.  I want Mr. Baker

16 -- to give him a chance.

17      BOARD MEMBER BAKER:  So I grew up in the res idential

18 industry 35 years in the trade, so I'm very famil iar with

19 what the scene looked like out on-site, right?  B lock

20 housing, Rob's Electric was probably in there wor king

21 somewhere and called for an inspection for a fina l or a

22 rough-in that they had worked on previously.  You  guys are

23 out there doing a passive test.  Just so we know,  a

24 passive test, we all understand, doesn't involve removing

25 wire nuts.  When you start removing wire nuts, it 's no
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1 longer a passive test.  Now you've entered into a

2 different arena.

3      Whether Rob's Electric was called and whether  they

4 came out and opened the junction box and strung th e

5 extension cord is almost irrelevant but somewhat c omical

6 to me because I don't think a licensed and bonded

7 contractor would string an extension cord across t he

8 ground and say, "Okay.  Here's the cord.  Go ahead  and

9 plug the wires in," or maybe even plugged the wire s in

10 himself.  But in any event, that's kind of irrele vant to

11 me whether that happened or not.

12      What we know happened was Mr. Mendez, once c onfronted

13 by the inspector, put it back together.  We've go t a

14 photograph of that here on the back page.  Everyo ne's

15 probably seen the photo, right?  Page 212.

16      And I don't -- it wasn't real clear on wheth er or not

17 the inspector had to take -- it sounds like the i nspector

18 had to take this cover off to take this photograp h, that

19 Mr. Mendez had put the cover back on and the insp ector

20 pulled the cover off to take this photograph.  Th at's the

21 impression I have in my mind from the stuff that I read in

22 here.

23      So that's, in my mind, where an installation  took

24 place.  Somebody did an installation right there.   If

25 Rob's Electric did, in fact, take it apart so it could be
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1 tested, then Mr. Mendez put it back together, and that was

2 an installation.  And that triggered all those cit ations

3 where you have to have a contractor's license, you  have to

4 have a permit, you've got to get it inspected.  Al l these

5 things.

6      And I'm wondering if anybody has gone back an d -- a

7 licensed electrician has gone back to this junctio n box

8 and make sure it's put back together properly or i f it's

9 just -- if the inspector put it back together and moved

10 on.  Because someone needs to go back and make su re it was

11 put together properly.  I can't tell from the pho tograph

12 if it was put back together right.

13      It's interesting to me that Mr. Mendez knew how to

14 put it back together.  If he got there and it was  taken

15 apart and a couple wires were hanging out and tha t was the

16 standard protocol and they've been doing it that way for

17 several houses, and he just plugs the extension c ord in

18 and this is what he's been doing, how did he know  how to

19 put it back together so quickly?  He's not a lice nsed

20 electrician, and he's putting white to white and black to

21 black.  But a lot of times with these types of sy stems,

22 they're using the white wire and that SO cord and  they're

23 connected to a black wire.  So it's a little bit tricky

24 how that goes back together sometimes, and I'm ju st

25 curious how he knew how to put that back together  if he
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1 didn't take it apart himself.

2      Yeah.  I believe that he did perform an insta llation

3 here when he put that back together.  If he'd have  got up

4 and walked away, we wouldn't be sitting here today .  But

5 because he put this back together, he performed an

6 installation.  If Rob's Electric was, in fact, the

7 contractor of record that was supposed to be doing  this

8 work and you did call him out and they did open it  up that

9 morning, I don't understand why Mr. Mendez didn't just

10 walk away and Rob's Electric come back a few hour s later

11 and put it back together and we wouldn't be here.   Like I

12 said, we wouldn't be sitting here today looking a t this

13 matter.

14      CHAIRPERSON PREZEAU:  All right.  Mr. Hausma nn, you

15 indicated you have some additional comments.

16      MR. HAUSMANN:  Well, for completeness, when you

17 referred to page 88 of the transcript in Mr. Bank s'

18 cross-examination, just on the next page -- well,  I guess,

19 the last line of page 88, the question is (as rea d), "Did

20 they tell you they had opened the boxes so that E arthwise

21 could have access to the controls and the power?"

22      "They did not."

23      The question, "Did you ask them that questio n?"

24      "I didn't."

25      "Did you ask them who opened the box?"
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1      "I did not."

2      So I think that the testimony wasn't that the y didn't

3 do it.  The testimony was that he didn't ask them whether

4 they had done it or not.

5      CHAIRPERSON PREZEAU:  Yeah.  I know.  I mean,  it's

6 the record that he did not ask that question.  But  then,

7 you know, your client indicates that, when speakin g with

8 his employee, that, you know -- again, this is pag e 80 of

9 the transcript, 139 of the total packet (as read),  "It

10 wouldn't surprise you to know that Mr. Mendez-Mat a had put

11 the two wires into the extension cord to do the t esting?"

12      "Not completely, no."

13      "And did he tell you that's what he had done ?"

14      "Afterwards," is his response.

15      And then I draw from that that Mr. Mendez-Ma ta

16 admitted to Mr. Postema in a conversation that he  had

17 performed the initial work of removing the wires from the

18 junction box and then -- and I must comment on th is.  To

19 have a practice of taking building wire and inser ting them

20 into a hot extension cord to energize a circuit I  find to

21 be completely less than professional.  It's like sticking

22 a -- it's like any device you're going to plug in  in your

23 house, whether it's a lamp, it's equivalent, to m e, of

24 cutting the cord cap off, stripping the wires off  and

25 jamming the wires into a receptacle in your house .
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1 Understand that this was not a permanent installat ion, but

2 I find that to be -- if that's what the industry s tandard

3 is, I would very much like to see that changed.

4      BOARD MEMBER BAKER:  Well, not to mention, th ese are

5 stranded conductors, and plugging those into an ex tension

6 cord is a little bit challenging.  Of this, I know .

7      CHAIRPERSON PREZEAU:  So any other comments b y the

8 Board members?  I will just echo --

9      BOARD MEMBER GRAY:  Madam Chair?

10      CHAIRPERSON PREZEAU:  Oh, I'm sorry.  Mr. Gr ay.

11      BOARD MEMBER GRAY:  I have two questions.  I  guess

12 the first one I would like to address to Ms. Clar k-Mahoney

13 regarding the Department's brief, page 4 handwrit ten 14,

14 and it begins on line 18 where the statement says :  "Judge

15 Shefler concluded," and if you read through that

16 paragraph, near the bottom it says, "The preponde rance of

17 the evidence showed that his actions were reactiv e and

18 insignificant . . ."  And so all I have is a tran script.

19 I don't have the context there to understand what  was

20 intended by the term "insignificant."

21      It seems to me that we had an unqualified wo rker

22 doing energized electrical work, which, in my min d, is a

23 very dangerous precedent.  Two-thirds of the

24 electrocutions in an American workplace occurred to

25 nonelectrical workers, and doing energized electr ical work
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1 would not even be allowed by a qualified electrica l

2 worker, let alone an unqualified person.

3      So my question is, is that what is intended b y the

4 term "insignificant," or is she saying the fact th at we

5 just did something small that would not warrant a permit

6 would be insignificant?  I'm just trying to unders tand

7 what is intended by the word "insignificant."

8      MS. CLARK-MAHONEY:  I took it to mean the sec ond --

9 the last page that he did -- that she accepted the

10 testimony and inferences from it that Mr. Mendez- Mata was

11 frightened by Inspector Banks, and when he was in dicating

12 it's wrong that he reacted and reconnected the wi res and

13 that she considered reconnecting the wires insign ificant

14 work, which I take -- which I -- in my notes (ina udible)

15 saying that there is no exception to the electric al work.

16 But that is how I read that.  That's what the jud ge said,

17 how I read it.

18      MR. HAUSMANN:  Can I give our perspective on  it, the

19 same question?

20      BOARD MEMBER GRAY:  Sure.  Sure.  If it plea ses the

21 Chair.

22      MR. HAUSMANN:  The insignificance is not the

23 electrical work.  I think the insignificance is b ut for

24 his fear or of his being startled, he wouldn't ha ve done

25 that.  It's not the practice that they typically have.  He
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1 did it -- he did it.  It was an isolated occurrenc e.

2 That's the insignificance.  I don't think to any

3 electrical worker, termination is insignificant.  We're

4 not suggesting that they get to do this kind of wo rk

5 because it's not significant work.

6      BOARD MEMBER GRAY:  All right.  Thank you.

7      And then the second question I have is that, if I

8 understand the process correctly, technically, the re was

9 an open permit on this work, that someone, Rob's E lectric,

10 had actually pulled a permit for this particular

11 application.  And I read through this very carefu lly, and

12 I believe this is the same installation that the inspector

13 was out there to look at, if I understand it clea rly.  And

14 so, in my mind, it appears there was, in fact, a permit

15 for the work that was done.  However bad or good or

16 whatever, there was a permit for this work.  So I 'm trying

17 to justify this in my mind why we would then cite  another

18 employer for not obtaining a second permit for th is same

19 work that was done.  It seems to me almost double

20 jeopardy.  They had a permit there; it's just tha t someone

21 other than who should have been doing the work un der that

22 permit was doing the work.  So I guess I would ap preciate

23 somebody clarifying why there would have had to h ave been

24 two permits on this same activity.

25      MS. CLARK-MAHONEY:  Permits are not transfer able
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1 between electrical companies.  Each electrical com pany --

2 or each electrical contractor that is going to do the work

3 has to draw a permit for the work that they are go ing to

4 be doing.  And it's not per job, it's -- I mean, i n other

5 words, even if an electrical company pulled a perm it, went

6 out to do it and had a dispute, left, and somebody  else

7 was going to come in and finish the work, that ele ctrical

8 contractor would also have to pull a permit.

9      MR. HAUSMANN:  I agree.  But our position is that we

10 did not go out there to do electrical work.  We w ent out

11 there to do testing.  And clearly, as I mentioned  in my

12 opening statements, we can disagree about whether  that --

13 whether that was safe or an appropriate process, and we're

14 open to that discussion.  But to issue four citat ions, I

15 think, is -- like you say, it's overkill or it's kind of

16 hitting the wrong mark.

17      CHAIRPERSON PREZEAU:  Thank you.  I'm going to go to

18 Dominic, and then Alice has something --

19      BOARD MEMBER BURKE:  I just second Don's -- almost

20 everything Don said.  I mean, you know, as soon a s you go

21 into that junction box and you start working on t hose

22 wires, you go into the installation.  There's man y, many

23 safety reasons that don't even come into play her e and

24 other laws that come into play when working on en ergized

25 circuits.  Anybody in the contractor field knows NFPA 70E.
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1 You have arc flash laws you have to follow.  There 's a lot

2 of things you have to do which is why these instal lations

3 are required by contractors and licensed people.  So I

4 agree.  Plugging stranded wire into an extension c ord is a

5 safety hazard.

6      I also -- I was going to make the point that did

7 Rob's go in and inspect what Mr. Mendez did after the fact

8 to make sure that the connections were good?  Ther e is

9 grounding that he doesn't understand necessarily w hy we do

10 it, and the safety of the circuits and personnel.   So, I

11 mean, there's a lot of education that goes into s omething

12 as simple as tying a J box back together.

13      So that's really all I have.

14      CHAIRPERSON PREZEAU:  Thank you, Mr. Burke.

15      Ms. Phillips?

16      BOARD MEMBER PHILLIPS:  I want to explore yo ur theory

17 on you weren't performing electrical work so you don't

18 need to pull a permit.  So if a contractor goes o nto a

19 jobsite and performs electrical work even though they know

20 they're not supposed to, under your theory, would  they be

21 -- they would not -- we would not cite them for p erforming

22 electrical work without --

23      MR. HAUSMANN:  No, no.  I think --

24      BOARD MEMBER PHILLIPS:  So how does that dif fer?

25      MR. HAUSMANN:  Well, I think what's undisput ed and
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1 what's different about this case is that passive t esting

2 is permitted by septic installers, and Earthwise

3 Excavation undertook to do passive testing.  They did that

4 in a manner that I can see is offensive and goes a gainst

5 what the electricians think is passive testing, bu t

6 Earthwise endeavored, that's what they attempted t o do,

7 whether it's through pigtails.

8      It's their position -- and I want to make a l arger

9 statement, but it's their position that the houses  weren't

10 powered.  Mr. Banks can say they were, but what M r. Mendez

11 did and what Mr. Mendez believed when he went out  there to

12 do the work is that the house was not powered.  S o we have

13 to go with what's in the record, not what might h ave been

14 in the record or what we think.  You know, we can  read

15 between the lines.  But what was in the record is  that he

16 went out there to do testing, passive testing.  S o that

17 distinguishes it from your circumstance where a c ontractor

18 puts in a circuit or installs some electrical com ponents.

19      BOARD MEMBER PHILLIPS:  So your argument han gs in the

20 balance of whether it would be considered passive  testing

21 or not?

22      MR. HAUSMANN:  Correct.  And we understand t hat we

23 have a close call or a difference of opinion on t he

24 passive testing.

25      BOARD MEMBER PHILLIPS:  Thank you.
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1      CHAIRPERSON PREZEAU:  We definitely have a di fference

2 of opinion on passive testing.

3      I would very much also like to call into ever ybody's

4 -- going back to the transcript, Mr. Banks, who's the

5 inspector, is an electrician.  I'm on page 11 of t he

6 transcript, handwritten page 70.  Direct examinati on by

7 Ms. Clark-Mahoney.  (As read) "Inspector Banks, wh at work

8 did you do before you were an inspector for the De partment

9 of Labor and Industries?"

10      "I did electrical work.  I worked for a comp any, Acme

11 Construction, for almost 12 years doing project

12 management, estimating.  When I started though, I  did

13 electrical work and I ran electrical jobs."

14      "Were you a licensed electrician?"

15      "I was then.  I am now a master electrician. "

16      So being the fact that he is a master electr ician, I

17 would think that he would be able to discern whet her or

18 not there is permanent power to a residential per manently

19 installed panelboard.

20      And on page 16 of the transcript, handwritte n page

21 75, line 10, this is Mr. Banks, and I quote, "So I'm not

22 sure why he didn't ask the electrician to get pow er into

23 the box because there was power to the house and it was -

24 the septic system control was connected to the ho use

25 wiring, as it would be - as it is today," indicat ing that
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1 the circuit -- you know, as a master electrician, I would

2 think that -- and Mr. Mendez-Mata is not an electr ician,

3 he would be in a better position to ascertain whet her or

4 not the house actually had permanent power.  I als o -- so

5 I just wanted to make that discersion [sic].

6      And I also want to speak to the idea of passi ve

7 testing.  And we've had a lot -- this Board has ha d a lot

8 of conversation with respect to fire alarm systems , about

9 what exactly is passive testing.  And, I believe, the

10 definition is very clear.  Once wires are removed , once

11 that junction box is open, once, you know, de-ter mination

12 happens and re-termination, it is no longer passi ve

13 testing.  The irony here is I believe -- you know , it's

14 not in the record, but I am inferring from the re cord that

15 Mr. Mendez-Mata would have had the opportunity to  actually

16 perform passive testing because I believe the hou se had

17 power and I believe that the system was actually wired and

18 was in a state that would have allowed for passiv e testing

19 to happen with bumping the -- bumping the pump mo tors by

20 energizing the circuit to see if they're going --  you

21 know, see if they're operational.

22      Are there any other -- any additional commen ts?  Any

23 additional questions by the Board members?

24      BOARD MEMBER NORD:  I have one.

25      CHAIRPERSON PREZEAU:  Okay.  Mr. Nord.
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1      BOARD MEMBER NORD:  Rod, Dominic and Don echo ed my

2 thoughts on this matter.  But I also have another thought.

3 We had a licensed electrical contractor, Rob's Ele ctric,

4 who did pull the permit, went out and did the work  with

5 their own competent employees with the expectation  that

6 when they sealed that work up and they were done, their

7 liability for their work is at a standpoint that t hey know

8 it was competently done.  You have another contrac tor, who

9 is not a licensed contractor for electrical work, does not

10 have employees who are competent to do the work a nd

11 licensed to do it, the moment they go in and they

12 compromise the work done by the licensed contract or, the

13 whole job that the licensed contractor has done i s now

14 suspect and there's a liability issue.  Because R ob's

15 Electric went out with one expectation that the j ob is

16 complete and done properly, another contractor ha s entered

17 his work and tampered with it, at which point the n is that

18 job still correct?  At what point can the inspect or say,

19 "I have looked at it.  It is correct," with the

20 expectation nobody else who was not competent and  not

21 licensed is going to go in and tamper with it?  W e have a

22 compromised permit now with Rob's Electric, and w e have a

23 compromised work activity that was done properly at one

24 time that may not be proper now.

25      MR. HAUSMANN:  Right.  And the testimony fro m
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1 Mr. Postema is that they call Rob's Electric to op en it up

2 and do their testing and then they call Rob's agai n to

3 finish the termination and to seal it up.  So the work

4 that they do doesn't change the circuit or modify

5 anything.  It doesn't finish it.  It's not the las t hands

6 on the job.  The last hands on the job is Rob's El ectric.

7      BOARD MEMBER NORD:  But we still have an empl oyee who

8 is not a Rob's Electric employee who's working in the

9 middle of a Rob's Electric installation.  That is a

10 problem.

11      CHAIRPERSON PREZEAU:  All right.  Thanks, Mr . Nord.

12      Mr. Ward, you wanted to say something?

13      BOARD MEMBER WARD:  Yes.  I couldn't surmise  it

14 better.  Rod, I liked your leadoff summary at the  very

15 beginning, and I think you hit it right on the ma rk.  And

16 I agree with Don also.

17      Being new to the Board, you know, one of the  things I

18 always kind of -- what am I charged to do here?  What am I

19 supposed to be looking at?  And I think it's very  clear

20 and the language is clear that to minimize the po tential

21 threat to the public's health, safety and welfare  by

22 ensuring that those who work with electricity are

23 competent and licensed.  And I think that two of those are

24 clear in the citations:  competency and licensing .

25      And I have to admit when I came in here, I w as
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1 questioning in my own mind whether or not a permit  was

2 needed in this case, because for one, it's not the ir job.

3 I think it went beyond their scope of what they wo uld

4 normally do.  It's clear when we heard this that t hey had

5 this slice of the project.  But, you know, the mor e I

6 thought about this dialogue -- that's the value of

7 dialogue -- absolutely.  They got in the middle of

8 somebody else's work and changed it.  They modifie d it.

9 And what's to say that -- how does anybody know th at ever

10 occurred after the fact?  And so I have a problem  with

11 that.  And so I think you have had it right on th e point.

12 So thank you.

13      CHAIRPERSON PREZEAU:  So to that end --

14      BOARD MEMBER BURKE:  Tracy, I just want to s peak to

15 what he said a little bit ago.  I don't think tha t there

16 were any facts or anything stating that Rob's was  the last

17 hands on this installation, from what I've seen h ere.

18 Because I think that's what, Don, you and I were asking.

19 If that's typically what they do, I understand wh at you're

20 saying, but I don't think there's anything here t hat says

21 that Rob's did go back and verify the installatio n or

22 confirm it and accept the liability.

23      CHAIRPERSON PREZEAU:  Which would be new inf ormation

24 and would not be acceptable for this Board to und erstand

25 that, at least, yes, not be acceptable to underst and that.
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1      So it seems fairly -- as the Chair, it seems that

2 we've had a good dialogue, good discussion.  I am hearing

3 from multiple Board members a fairly what seems to  be

4 consistent message.

5      So what I would like to do is turn our attent ion to

6 the proposed OAH proposed decision and ask the Boa rd

7 members if it -- it feels to me anecdotally that t he

8 Board, after reviewing the transcripts, may be in the

9 spirit of reversing the ALJ's decisions on the set ting

10 aside the three citations.  We're going to vote o n that.

11 We're going to vote on, obviously -- and for the new --

12 the four new Board members, the Board has the abi lity --

13 this proposed order, which begins on page 36 hand written,

14 the Board has the ability to alter the findings o f fact.

15 We can strike findings, including striking findin gs of

16 facts.  And we can also alter conclusions of law as well

17 as the proposed order.

18      So I just wanted to make sure folks understo od that,

19 because it is a proposed order, unless we have th e ability

20 to make those edits.

21      And I have certainly -- I'm sure all the Boa rd

22 members have as well -- reviewed this proposed or der, and

23 I must confess that I think that this ALJ, althou gh I

24 certainly agree with her and her conclusion of la w that

25 RCW 34.05.110(4)(a), I agree that -- with her pos ition
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1 that it does not apply.  So I don't disagree with that.

2 But I'm certainly not sure how to proceed, and I'm

3 wondering if anybody has any thoughts on that.  Ro d?

4      BOARD MEMBER BELISLE:  Well, not in the form of a

5 motion, but I would be in recommendation of revers ing the

6 proposed order.  I think the record is clear that the ALJ

7 got it wrong, and that I think we've made it clear  here

8 that they did do electrical work, they weren't lic ensed,

9 and they didn't have a permit.  So those citations  should

10 be affirmed and not reversed.

11      I think we should also go back into the reco rd and

12 either reject or remove some of the findings of f act and

13 conclusions of law in case this should go further  because

14 they're inaccurate.

15      CHAIRPERSON PREZEAU:  Yeah.  So I'm going to  ask Pam

16 to sort of give us some options here, because by my

17 recollection -- or by my reading, I should say, t here's

18 some potential work that needs to be done with re spect to

19 Findings of Facts 8, 9, 12, 13, 14, and Conclusio ns of Law

20 14, 15, 17, 18, 19, 20, 21, 22, 23, 24.  I don't know if

21 that's -- so can you give us some help here, Pam,  please.

22      ASSISTANT ATTORNEY GENERAL REULAND:  Sure.  Because

23 the Board, we've struggled with this issue in ter ms of

24 findings of fact and conclusions of law.  What I would

25 suggest in this case is that you make, as Rod is
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1 suggesting, the ultimate decisions sort of first i n terms

2 of determine whether or not these citations should  be

3 affirmed or set aside.  And then what I would sugg est is

4 that identify, perhaps, the inaccuracies in the fi ndings

5 of fact and conclusions of law that you should be -- that

6 you're going to make a motion to strike those.  Th en

7 instead of trying to recraft language, we've had a  lot of

8 discussion, and one option maybe is to then ask th e

9 parties or Ms. Mahoney-Clark, if she's --

10      CHAIRPERSON PREZEAU:  Clark-Mahoney.

11      ASSISTANT ATTORNEY GENERAL REULAND:  Clark-M ahoney.

12 Excuse me.  The prevailing party, to draft -- to redraft

13 findings consistent with the Board's decisions an d rulings

14 and to consult with Mr. Hausmann regarding those.   Because

15 we'll spend all day here going through each of th e

16 findings.  But the Board just needs to make sure that

17 you're clear in terms of what does the Board say is

18 inaccurate, what do you agree is accurate.  And t hen from

19 that, Ms. Clark could propose an order consistent  with

20 that decision.

21

22                           Motion

23

24      CHAIRPERSON PREZEAU:  All right.  Very good.   So

25 following counsel's advice, the Chair would very much
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1 entertain motions that are relevant to the three p roposed

2 orders contained in the ALJ's decision.

3      BOARD MEMBER PHILLIPS:  Do you have to do the se

4 individually?

5      CHAIRPERSON PREZEAU:  Yes.  We have to do the m one at

6 a time.

7      BOARD MEMBER PHILLIPS:  So I would make a mot ion that

8 Citation No. EBANX00315 be upheld.

9      BOARD MEMBER SCOTT:  Second.

10      CHAIRPERSON PREZEAU:  So motion and second f or

11 Citation No. EBANX00315 be -- and I'm going to us e the

12 word "affirmed."  Does that work for you?

13      BOARD MEMBER PHILLIPS:  That's fine.

14      CHAIRPERSON PREZEAU:  Motion, second.  Discu ssion on

15 the motion?  All those in favor, signify by sayin g "aye"?

16      THE BOARD:  Aye.

17      CHAIRPERSON PREZEAU:  Opposed?

18      BOARD MEMBER:  Opposed.

19      CHAIRPERSON PREZEAU:  So let the record refl ect we

20 have one vote in opposition.  Motion carried.

21

22                       Motion Carried

23 ///

24 ///

25 ///
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1                           Motion

2

3      BOARD MEMBER PHILLIPS:  I make a motion that Citation

4 No. EBANX00316 be affirmed.

5      BOARD MEMBER:  Second.

6      CHAIRPERSON PREZEAU:  So a motion moved and s econded

7 to affirm Citation No. EBANX00316.  Discussion on the

8 motion?  Seeing none, all those in favor, signify by

9 saying "aye."

10      THE BOARD:  Aye.

11      CHAIRPERSON PREZEAU:  Opposed?

12      BOARD MEMBER:  Opposed.

13      CHAIRPERSON PREZEAU:  Motion carried.

14

15                       Motion Carried

16

17                           Motion

18

19      BOARD MEMBER PHILLIPS:  I make a motion that  Citation

20 No. EBANX00317 be affirmed.

21      BOARD MEMBER:  Second.

22      CHAIRPERSON PREZEAU:  It's been moved and se conded to

23 affirm Citation No. EBANX00317.  Discussion on th e motion?

24 Seeing none, all those in favor, signify by sayin g "aye."

25      THE BOARD:  Aye.
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1      CHAIRPERSON PREZEAU:  Opposed?  Motion carrie s.

2

3                       Motion Carried

4

5      CHAIRPERSON PREZEAU:  So, Board members, in t he

6 spirit of -- I'm going to make an assumption that we are

7 in agreement of following counsel's guidance on ho w to

8 conduct this.  For those of you that were here at last

9 quarter's meeting, the Board actually crafted in t he terms

10 of the two appeals, we heard the Burris Electric and

11 Legacy.  We went through and made motions and the re were

12 amendments and friendly amendments on commas.  So  just out

13 of respect for the parties that are in front of u s, I

14 think this is -- and the Board, I think this is p robably a

15 much more efficient way to move forward of identi fying so

16 that the transcript can be complete so that a pro posed

17 final order can be drafted and presented at the J anuary

18 meeting.  Okay?

19      ASSISTANT ATTORNEY GENERAL REULAND:  Can I m ake a

20 suggestion?

21      CHAIRPERSON PREZEAU:  Please.

22      ASSISTANT ATTORNEY GENERAL REULAND:  I might  suggest

23 that counsel would ask -- could identify for the Board

24 what the Department thinks needs to be changed to  support

25 the decision.
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1      MR. HAUSMANN:  I wouldn't -- I'm not exactly clear

2 what's being proposed, but I do believe that

3 Ms. Clark-Mahoney and I could probably craft findi ngs from

4 what we've heard rather than go paragraph by parag raph.  I

5 don't know if you disagree or if you want to go pa ragraph

6 by paragraph, but I think we could --

7      CHAIRPERSON PREZEAU:  Well, Mr. Hausmann, I r eally

8 appreciate what you just said.  Because what I bel ieve I

9 heard you say is that you are confident that you c an work

10 collaboratively with Ms. Clark-Mahoney to craft s omething

11 that is a final order that is consistent with the  Board's

12 three motions that we just made and the testimony  --

13 excuse me -- and the discussion that we have had this

14 morning.  That makes me very happy, and it probab ly makes

15 everybody in this room very happy.  Because as th e

16 respondent counsel, if you are confident, then th at makes

17 me highly confident that the parties can work tog ether.

18 And if that's the case, then I think --

19      MR. HAUSMANN:  Hand it to us and we'll hand it back.

20      CHAIRPERSON PREZEAU:  Yes, sir.  I think our  work

21 here then under this agenda Item 3.a. has been co mpleted.

22      Rod?

23      BOARD MEMBER BELISLE:  Can I just make a sta tement?

24      CHAIRPERSON PREZEAU:  Please.

25      BOARD MEMBER BELISLE:  You know, I mentioned  in the
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1 beginning that there were three phone calls made a nd there

2 was no response made.  And had that communication occurred

3 then, we might not be here today.  And although I don't

4 agree with the method in which the passive testing  is

5 being performed out on the jobsite and, perhaps, m aybe a

6 new look at that will be given and, perhaps, maybe  a new

7 standard will go into play for this company so tha t we

8 don't encounter this again, but I can tell you tha t I

9 don't think anybody on this Board is here to try t o impose

10 penalties on contractors that are just simply try ing to do

11 a good job and somehow crossed the line.  And hav ing said

12 that, once it does get here, we have an obligatio n to

13 follow the law to the strictest letter, and unfor tunately,

14 this is sometimes how it ends up.  So I hope in t he future

15 maybe this contractor will work with the Departme nt and

16 try to come up with a solution that is receptive to

17 everyone.

18      CHAIRPERSON PREZEAU:  Thank you, Rod, for yo ur

19 statement.  I very much would like to echo that.  Thank

20 you.  It's very well put.

21      A couple of -- just real quickly, in the eve nt that

22 you are not able to reach agreement, be advised t hat this

23 matter will automatically be set for presentment at the

24 next regularly scheduled Board meeting.  If an ag reed

25 order has not been received by that date, the par ties will
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1 be expected to file their proposed orders and appe ar and

2 advise why their proposed order best reflects the Board's

3 decision.  Hopefully this will not be necessary.

4      If you are able to reach agreement as to the form of

5 the order before the next meeting, please forward it to

6 the secretary of the Board, that's Steve Thornton,  and

7 they will ensure it gets signed and copies provide d to

8 both parties.  Thank you very much.

9      So what do you say we take a break?  I'm goin g to go

10 off of that clock and come back at ten minutes ti ll the

11 hour, please.  It's a 15-minute break.

12

13                               (Recess taken.)

14

15      CHAIRPERSON PREZEAU:  So the Electrical Boar d meeting

16 will reconvene.  It is 10:51 a.m.

17      And before we get to Agenda Item No. 4 and a sk our

18 new chief to deliver the secretary's report, I wo uld just

19 like to make a few announcements, especially sinc e we have

20 new Board members.  And that is -- actually, Kevi n asked

21 me, "Hey, Tracy, how long do these Board meetings  usually

22 go?" which I think is maybe a question that's via ble to

23 all the new Board members.  And it really can var y widely.

24 The longest meeting that I can recall that I have  attended

25 -- been on this Board since 2005 -- was we adjour ned at
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1 like 6 p.m.  And for the record, it was my birthda y.

2      BOARD MEMBER BELISLE:  She's not mad about it ,

3 though.

4      ASSISTANT ATTORNEY GENERAL REULAND:  And you didn't

5 stay in attendance for dinner.

6      CHAIRPERSON PREZEAU:  No.

7      But it can also -- we are -- it is -- you kno w, it's

8 not quite 11 a.m., and the only agenda items that we have

9 left are the secretary's report, the certification  report,

10 public comment, and we are going to have a conver sation

11 additionally about the bylaws, which brings me --  it is my

12 understanding that, Elissa, all the new Board mem bers, you

13 sent them copies of the bylaws, right?  Which is great.

14 And the operating principles.

15      MS. ZYSKI:  Correct.

16      CHAIRPERSON PREZEAU:  And then for new Board  members,

17 the Department produces -- we did have a new rule

18 published, 296-46B, right, on July 1st.  I believ e it was

19 effective July 1st.  So if you want, if you're li ke me and

20 you like -- you can certainly go online and look at the

21 19.28 or you can look at the associated rule onli ne.  I

22 like paper.  So if you want hard copies --

23      MS. ZYSKI:  I forgot those.

24      CHAIRPERSON PREZEAU:  That's all right.  If you want

25 hard copies, just let Elissa know and she will fu rnish
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1 those at the July meeting -- or January meeting.  Excuse

2 me.

3      MS. ZYSKI:  Yes.

4      CHAIRPERSON PREZEAU:  But I do want to call t he new

5 Board members' attention, just remind existing Boa rd

6 members, the bylaws lay out some expectations, but

7 Article 3 talks specifically about members of the Board.

8 And understand that the membership of the Board is  defined

9 by RCW 19.28.311, but there's some piece in here a bout

10 responsibilities so I'd like to call people's att ention to

11 this.

12      Your responsibility is to be present at a mi nimum

13 75 percent of all regularly scheduled Board meeti ngs in a

14 12-month period.  Certainly sometimes things come  up that

15 get in the way of your work here at the Electrica l Board,

16 and if you are not able to attend a Board meeting , if you

17 would either let me know or let Elissa know in ad vance.

18 It's nice to know.  We obviously are covered unde r a

19 requirement to conduct open public meetings and w e need to

20 have a quorum, so in the event that -- we have no t yet,

21 during my time here, ever not had a quorum, but i t's nice

22 to know ahead of time.  So I just wanted to -- I have a

23 philosophy that if, when you equalize expectation , you

24 dramatically reduce conflict, so I just want to e qualize

25 expectations regarding that.  Any questions?
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1      Oh, and typically, this is -- although I live  in

2 Tacoma and I love the fact that we're here today, normally

3 Board meetings are at the Tumwater Labor and Indus tries

4 facility, although in April it's usually offsite

5 somewhere.  But normally we're in Tumwater.

6      MS. ZYSKI:  January will be off-site as well.

7      CHAIRPERSON PREZEAU:  So Elissa is saying tha t

8 January's will be offsite.  We're trying to find s ome

9 super cool places to have it, and I would say Taco ma would

10 be a super cool place to have it.

11      BOARD MEMBER:  Second.

12      BOARD MEMBER PHILLIPS:  Third.

13      CHAIRPERSON PREZEAU:  Beautiful.

14      Any questions or comments about that?  Every body's

15 happy?  Great.

16      And then, Elissa, remind me, have you update d the

17 contact list for the Board members including our new

18 chief?  And if that is done -- or when that is do ne, would

19 you please e-mail that to all the new Board membe rs, if

20 you haven't already?

21      MS. ZYSKI:  Yes.  The sign-in sheet, if you did not

22 change anything, which there is one revision here  for Dave

23 Ward, but this is what information will be provid ed.  So I

24 will get that finalized and sent.

25      CHAIRPERSON PREZEAU:  Very good.  Thank you.
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1                 Item 4.  Secretary's Report

2

3      CHAIRPERSON PREZEAU:  So, Steve, secretary's report.

4      SECRETARY THORNTON:  Good morning, Madam Chai r, and

5 fellow Board members.  As previously stated, my na me is

6 Stephen Thornton.  S-T-E-P-H-E-N, Thornton,

7 T-H-O-R-N-T-O-N.  I'm the chief electrical inspect or for

8 the Department of Labor and Industries and the act ing

9 secretary.

10      For our secretary's report for October 30, 2 014,

11 budgetwise, our fund balance in September was $7, 784,136.

12 That represents about 4.6 months of operating cos ts.  The

13 average monthly expenditures are $1,584,858.  The  fund

14 balance is projected to trend downward to less th an four

15 months of operating costs by the end of the bienn ium,

16 June 30, 2015, based on projected housing constru ction and

17 program expenditures.  One thing that may change that a

18 little bit is our vacancy rate may help that fund  balance

19 stay closer to even.

20      As far as customer service, we sold 30,433 p ermits

21 last quarter.  27,363 of those were processed onl ine,

22 which is about 90 percent, which is down 1 percen t from

23 the previous quarter.  95 percent of contractor p ermits

24 are purchased online, and that stays pretty consi stent.

25 The homeowners usually buy about 55 percent of th eir
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1 permits online.  That's down about 1 percent from the

2 previous quarter.

3      Online inspection requests are made about 79 percent

4 online.  About 67 percent of our license renewals are done

5 online, and that's an increase of 2 percent over t he last

6 quarter.

7      We really haven't had any new testing labs ap proved

8 this quarter.

9      Some of our key performance measures, percent age of

10 inspections performed within 48 hours of the requ est, we

11 have a goal of 94 percent.  Right now we're at 91  percent.

12      Our focused citations, we have a goal of 1,0 46.  We

13 wrote 760.

14      Inspector stops per day, we do about 10.4 st ops per

15 day per inspector.

16      Corrections issued that would result in a di sconnect

17 if they weren't taken care of, 10,882.

18      Licensing process turnaround time is a targe t of

19 3.5 days.  We're getting them done the same day r ight now.

20      Plan review has a goal of getting a plan app roved and

21 out in three weeks.  Right now they're doing it i n about

22 eight-tenths of a week, so they're quite a bit ah ead of

23 the goal also.

24      There were 8,392 electrical licenses process ed last

25 quarter.  This includes the new licenses and the renewals.
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1 There's a one-day turnaround for licensing, also.  And a

2 lot of these improved response times, turnaround t imes,

3 are due to our process improvements and our lean p rojects

4 that identify waste and try to streamline our proc esses.

5      CHAIRPERSON PREZEAU:  Steve, may I ask you so me

6 questions?

7      SECRETARY THORNTON:  Certainly.

8      CHAIRPERSON PREZEAU:  Or just make some state ments,

9 too.  The July meeting, Larry Vance, the interim c hief,

10 reported about an amazing financial anomaly.  The re was a

11 huge revenue jump or sales -- huge jump in permit  sales in

12 June, and the revenue was about $800,000 above no rmal

13 monthly revenue.  And how did you -- with the res idential

14 contractors anticipating the implementation of th e new

15 rule on July 1st and different standards for arc fault

16 circuit interrupters, and I'm assuming that every thing

17 sort of financially -- since the numbers you have

18 indicated today, the fund balance is consistent w ith what

19 was reported in August, that we've -- that that a nomaly

20 has not occurred again.

21      SECRETARY THORNTON:  No, it has not.  And we  see a

22 small drop in the purchase of permits monthly bec ause of

23 that -- everybody getting ahead of the game.  Has n't

24 really been as much of a downturn as we thought i t might.

25 When you look at a graph and you see that spike, it's way
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1 up there.  And we thought, Well, it might affect u s three,

2 four, five months down the road by "X" amount of d ollars.

3 I mean, it has affected it, but isn't as low as I thought

4 it might have been when we first saw the spike.

5      CHAIRPERSON PREZEAU:  Perfect.  And then I'm looking

6 at the percent of inspections performed within the  48-hour

7 request.  And clearly, the goal is 94 percent, and  we're

8 at 91.  What I think we are seeing is, as we have had the

9 ability through temporary inspector positions and

10 otherwise, you know, rebuild some of the -- or pu t in

11 place some of those positions that were previousl y lost

12 due to the downturn, but it sort of feels like we 're

13 getting closer, we're incrementally achieving gai ns toward

14 getting -- hitting that 94 percent.

15      SECRETARY THORNTON:  And we are.  We're gett ing a

16 little busier, which makes the current manpower, you know,

17 a little harder to get around.  We're doing a lit tle

18 slower and more deliberate process of hiring peop le and

19 doing a lot better in our training before we put them out

20 in the field, which slows us down a little bit ge tting

21 them out and doing inspections, but it improves t he

22 process and makes it a little less stressful for them and

23 gets them a little more organized with the way we 've been

24 doing business.  So it's a little easier for the

25 contractors to not have to deal with new people t hat are
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1 learning everything the hard way.

2      CHAIRPERSON PREZEAU:  Yeah.  No.  I mean, I t hink the

3 Department has done a really good job in terms of -- you

4 know, again, Larry, the interim chief, last quarte r made a

5 statement that I didn't -- it hit me sort of betwe en the

6 eyes when I was reading the transcripts.  And he s aid it

7 took 69 months to recover the lost inspector jobs.   That's

8 how long this recovery has taken, 69 months.  And I'm

9 happy that we are in the place that we're at.  I'm  happy

10 that the Department, during that time, made some really --

11 put some effort into thinking like how do you wan t to

12 recall these folks back, you know.  Because you k now the

13 industry is going to come back and we're going to  need to

14 rehire or hire and so would start training, what are our

15 opportunities for training so that when those fol ks hit

16 the street, if they haven't been inspectors previ ously and

17 had the benefit of that experience, that they can  hit the

18 ground running and so better able to meet the wor kload and

19 the expectations and interact with customers and

20 contractors and electricians in a positive light.

21      SECRETARY THORNTON:  Are you interested in h ow the

22 training program is set up and how we go about do ing that?

23      CHAIRPERSON PREZEAU:  I am.  I don't know if  the

24 Board -- if the Board members are.

25      SECRETARY THORNTON:  I mean, I can explain i t in
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1 probably five minutes, if you want.

2      CHAIRPERSON PREZEAU:  Oh, that would be great .

3 Please.

4      SECRETARY THORNTON:  We used to interview and

5 advertise individually as supervisors, so we would  look at

6 a very small geographic area.  And like if I adver tised in

7 Vancouver with the Intel jobs going on in Portland , you

8 get very few applications.  Now we do it statewide .  And

9 then we have a statewide interview committee, and once the

10 guys are selected, we have a six-week training pr ogram.

11      They come to the office, they get all their paperwork

12 done and ride with an inspector for a little bit.   They

13 come to a training point that's either in Tumwate r or

14 Tacoma, and we give them three days of training - - safety

15 training and a little bit of computer stuff the f irst

16 week.  They go back to the field.  They get the c hance to

17 use some of that training.

18      They come back for another week, and they ge t mobile

19 inspections and some of the other permitting proc esses.

20 They go back to the field for a week and ride wit h

21 inspectors and try the stuff they've been taught.

22      Then they come back for a week of E-CORE tra ining.

23 Faith Jeffries does that training for us.  Then t hey go

24 back out and practice that.

25      Then they come back for one final week of tr aining on
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1 anything they may have missed or anything of that nature.

2 Then we put them out by themselves and let them le arn a

3 few things on their own.  And it's turned out very  well.

4 I think we've put some good people out in the fiel d.

5      CHAIRPERSON PREZEAU:  Great.

6      BOARD MEMBER BAKER:  Tracy?

7      CHAIRPERSON PREZEAU:  Yes.

8      BOARD MEMBER BAKER:  So just a question about  plan

9 review.  I kind of run it through my head here.  M aybe it

10 doesn't make any sense to even ask.  But I'm used  to plan

11 review taking, you know, several weeks to get the m back

12 from the state, and it seems like we've been exce eding our

13 goal for quite some time, it's been reported.  Co uld you

14 just explain the process?  I mean, if a large hos pital

15 came in, I'm assuming it would probably take long er than

16 eight-tenths of a week.

17      SECRETARY THORNTON:  Right.  That's an avera ge.

18      So one thing that plan review has done, they 've gone

19 through a fairly extensive look at how they go th rough the

20 plans, and now they're in the process of going pa perless

21 so that everything comes in on the computer.  And  they're

22 getting new computer screens and such so that the y can go

23 through the plans a little quicker.  If they need  to get

24 them back to the customer, they can just e-mail t hem back

25 rather than rolling them back up, putting them ba ck in the
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1 mail, waiting for them to get there.  So we're hop ing that

2 that is going to speed things up even more.

3      So a lot of the things we're doing right now are

4 geared around getting rid of paper.  And in theory , that

5 should make us a little more efficient everywhere until

6 the computer breaks and then you've got other prob lems.

7 But that's the direction we're going right now.

8      BOARD MEMBER BAKER:  Is all the plan review d one

9 in-house or is any of it outsourced?

10      SECRETARY THORNTON:  No.  It's all done in-h ouse.

11      BOARD MEMBER CORNWALL:  I would just like to  -- have

12 a couple of questions on the number of focused ci tations.

13 I see that goal is 1,046.  State total this time is 760,

14 about a 25 percent spread there.  And I know that  that

15 number has been higher at past meetings.  So obvi ously,

16 there must be -- is there anything -- one particu lar thing

17 that you can attribute the increase in compliance  to?

18      SECRETARY THORNTON:  Decrease?

19      BOARD MEMBER CORNWALL:  Is it because of the  economy?

20      SECRETARY THORNTON:  There are really two re asons why

21 we missed the goal that far.  One is we're gettin g busier,

22 so a struggle sometimes to get the inspectors to not do

23 the inspections and do the compliance part becaus e the

24 customers call and want their inspections.  And t hen the

25 new people that we're putting on takes some of th e
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1 existing staff's time to try and teach them.  So t hey're a

2 little slower at it, but they do a better overall job in

3 the end because of the training.  But that -- prob ably the

4 biggest thing that will help that is more feet on the

5 ground, more people in the field.

6      CHAIRPERSON PREZEAU:  Yeah.  And more time in  the

7 seat, right?  The experience of it.

8      SECRETARY THORNTON:  Yes.

9      BOARD MEMBER WARD:  Tracy, I have something.

10      CHAIRPERSON PREZEAU:  Yes.  Please.

11      BOARD MEMBER WARD:  To add on that, that's k ind of an

12 interesting goal, too, because it's kind of tied to the

13 performance of those doing the work, too, the con tractors

14 themselves.  So their main -- there's nothing to find in

15 that given time period.  So it's kind of tough to  set

16 that, you know what I mean?  It's kind of a movin g target

17 for you folks.

18      SECRETARY THORNTON:  It is.  And we try to g et there.

19 If we don't, we look at why.  I mean, it's not

20 automatically assumed that somebody's not doing t heir job.

21 Over time you would think we would gradually educ ate

22 people.

23      BOARD MEMBER WARD:  And I think that's what I would

24 want to make a point on that this is a real oppor tunity to

25 educate and communicate when you're seeing trends  of
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1 reasons for.  To make sure we have a program to ba ck that

2 and support that is really a good way to kind of t ake that

3 data and use it.

4      SECRETARY THORNTON:  Right.

5      CHAIRPERSON PREZEAU:  Well, and, in fact we - - the

6 Department used to -- the electrical program had t his

7 corrections initiative, and it involved two princi pal

8 audiences.  And as you could imagine, there is a h uge

9 variation in size and scope of work for certain el ectrical

10 contractors.

11      So there are some electrical contractors tha t do

12 enormous industrial projects or large value proje cts and

13 then -- and some of those contractors do a wide s weep.  So

14 you have contractors that -- you have entities th at end up

15 with many citations because of not only the enorm ity of

16 the work they do, but the amount of work that the y do.

17 And then you have another audience of smaller ent ities

18 that seem to be always in the principal's office.

19      And so one of Steve's predecessors, some of the Board

20 members were members when Ron Fuller was the chie f

21 electrical inspector, and he was, I think, the pr incipal

22 architect on that, sort of this correction-reduct ion

23 initiative to like let's educate -- not necessari ly

24 educate, but let's work with those large volume e mployers

25 to figure out how we can make the process easier so that
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1 they don't get tripped up, because they don't like  to get

2 tripped up either.  And then let's try to educate -- use

3 this as an opportunity for education and equalizin g

4 expectations for the folks that, for whatever reas on, seem

5 to end up in the principal's office.

6      And what's interesting is even though the num ber of

7 -- I'm very happy to hear that Steve's position on  this is

8 if we don't -- this is one of those deals where if  we

9 don't meet the target, let's understand why instea d of we

10 absolutely have to meet the target, right?  It's sort of

11 like crack the whip is, is it possible that the i ndustry

12 is elevating -- collectively has elevated their s tandards?

13 I think that's possible.

14      I'm very much an optimist.  But having sat o n this

15 Board since 2005, I have not seen the number of e lectrical

16 disconnect corrections change significantly in a downward

17 trend.  It moves back and forth, but it's typical ly a five

18 digit number.  I mean, I don't know that it's eve r been

19 below a five digit number since I've been on this  Board.

20      So there are still those opportunities, righ t?  There

21 are still those opportunities.

22      SECRETARY THORNTON:  And that's something th at, with

23 hiring the new trainer, once we see how that goes , we'll

24 probably take the initiative to do some training for the

25 contractors, too, along with our own staff and se e if we
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1 can't make some improvements there.  I'm much more  geared

2 towards outreach and solving the problems before t hey are

3 sitting here at the head of the table than waiting  for it

4 to be a big issue.

5      BOARD MEMBER BELISLE:  Tracy?

6      CHAIRPERSON PREZEAU:  Rod.

7      BOARD MEMBER BELISLE:  Well, since you said t hat,

8 Steve, I brought this up before, and that is in th e past,

9 we used to have electrical inspectors that would t each

10 continuing ed classes for journeymen in the state , and I

11 know approximately a year or two ago it was deter mined

12 that that was a conflict of interest because they 're

13 teaching the people that they are essentially pot entially

14 regulating.  And so that practice was discontinue d.  But

15 at the same time, we discussed that when we have

16 contractors that are having extensive violations,  we're

17 going to go in and provide them training.  And th at seems

18 like the same conflict.  It's just after the fact .

19      And so I would just like to kind of reiterat e my

20 previous request that maybe we relook at that con cept of

21 using electrical inspectors in an educational are na

22 because they are the most qualified to do that tr aining.

23 I don't think any inspector has ever gone out and  provided

24 training and then the next day gone out and trapp ed

25 somebody because of something they said the day p rior.
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1 I don't think there's any proof of that.  I think that's

2 just speculation, at best.  And I would like to th ink that

3 maybe the Department -- and I know Jose, at some p oint,

4 had said that they were going to look at this.

5      CHAIRPERSON PREZEAU:  Well, you got out in --

6 brilliant remarks, from my perspective as well.  A nd just

7 for the benefit of the new Board members, and I do n't

8 know, Steve, if you're aware of this, but Jose Rod riguez,

9 who's official title is escaping me right now --

10      SECRETARY THORNTON:  Assistant director, I b elieve.

11      CHAIRPERSON PREZEAU:  Assistant director.  T hank you.

12 For field services.

13      UNIDENTIFIED:  And public safety.

14      CHAIRPERSON PREZEAU:  And public safety.  Th ank you,

15 Megan.

16      SECRETARY THORNTON:  My supervisor, by the w ay.

17      CHAIRPERSON PREZEAU:  And he convened becaus e of some

18 of the comments when he -- you know, he regularly ,

19 especially when we're in Tumwater, will deliver t hat

20 Department legislative update, and we have an opp ortunity

21 to interact with him and ask questions.  And he h eard

22 several of the Board members' conflicting opinion  -- or

23 shared opinion that Rod has of the value of elect rical

24 inspectors doing training and education.  And so because

25 of those, that dialogue, Jose convened a work gro up that I
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1 was fortunate enough to be a part of.  Some other folks in

2 the room were a part of it, but I was the only mem ber of

3 the Electrical Board that was there.  And I though t we did

4 some really, really good work.

5      It was discussed, I think, asked the question  at the

6 last Board meeting, and I always want to -- I'm in  every

7 -- know this:  every quarter I'm going to ask the same

8 question if nobody else does is, "Hey, what's goin g on

9 with that work group?"  Because I do not want to s ee that

10 fall off the table.

11      SECRETARY THORNTON:  And I know they have co nvened,

12 like you said, and they have a couple of differen t

13 scenarios that they're wanting to send up the cha in.

14 Right now Jose has it, and I'll check in with him  and let

15 him know that it's not going to fall off the tabl e.

16      CHAIRPERSON PREZEAU:  And I think -- Rod, I don't

17 think -- I would strongly encourage you to consid er

18 sharing with Jose exactly what Rod just said, and  that is,

19 you know, if the inspectors are being asked to do

20 education and training, if the Department can see  that

21 value with respect to the correction reduction in itiative

22 we've had in the past, then help us understand --  and

23 that's not a conflict.  Help us understand how, y ou know,

24 if the scenarios that are crafted with that kind of

25 philosophy, then help us understand how they shou ld not
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1 move forward, basically.  I don't know that it was  ever

2 articulated quite as succinctly as what Rod just s aid.

3      SECRETARY THORNTON:  And it's something that we are

4 interested in getting to the bottom of it and seei ng if we

5 can't fix it, too.  It won't go away.

6      CHAIRPERSON PREZEAU:  No, no.  And I know -- I don't

7 want my -- I don't want anyone to infer that I was

8 implying that I felt the Department was not doing -- was

9 somehow acting in bad faith.  That is not my -- pl ease do

10 not infer that from any -- right?  I think -- I j ust know

11 that Jose was very genuine in his desire to try a nd find a

12 common sense solution.  It's just sometimes findi ng a

13 mutually agreeable common sense solution, especia lly when,

14 no offense, counsels are involved, it can be chal lenging.

15 I'm just looking forward to the day that we find the

16 solution.

17      SECRETARY THORNTON:  Any other questions?  O kay.

18      CHAIRPERSON PREZEAU:  I do have one more, of  course,

19 and that is it was reported at the last meeting t hat

20 during the last meeting that Rod -- technical spe cialist

21 Rod Mutch was in Kennewick.

22      UNIDENTIFIED:  Yakima.

23      SECRETARY THORNTON:  Yeah.

24      CHAIRPERSON PREZEAU:  No.  He was in Kennewi ck.  If

25 you read the transcript, you would know that Rod Mutch was
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1 in Kennewick.  Sorry, Megan.  And -- because he wa s doing

2 work about an engineering evaluation, and I did ha ve a

3 conversation with Rod about the outcome.  But it i s my

4 understanding that we do not have a new entity on the east

5 side of the mountains who is approved to do --

6      MR. MUTCH:  I have something on that since I talked

7 to you this morning.

8      CHAIRPERSON PREZEAU:  So, Rod, do you want --

9      MR. MUTCH:  It will be interesting.

10      CHAIRPERSON PREZEAU:  -- do you want to -- y eah.  I

11 mean, I just -- because we do not have a huge com munity of

12 engineering firms that are approved by the Depart ment to

13 do evaluations, and I think -- you know, and I do n't know

14 how many of them are on the east side of the Casc ade

15 curtain.  And . . .

16      MR. MUTCH:  So thank you, Madam Chair, membe rs of the

17 Board.  My name Rod Mutch, R-O-D, M-U-T-C-H.  And  Tracy

18 asked me this morning about that engineer that ha d applied

19 to perform engineering evaluations.

20      So an engineering evaluation is something th e

21 Department allows when an unlisted piece of utili zation

22 equipment comes into the state, for example, from

23 overseas.  It may meet a standard that is not a W ashington

24 State or a United States standard.  We have the a bility to

25 have an engineer evaluate the standard that that piece of
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1 utilization equipment was built to and approve it.   So

2 that's what the engineering evaluation process is.

3      Currently there are three engineers in the st ate that

4 can do that.  There is one on the east side of the  state

5 and two on the west side of the state.  And so wha t Tracy

6 was asking about was an engineer had applied who i s in

7 Kennewick.  I went and met with him, and there wer e some

8 -- there was some confusion about what the process  was.

9 He told me that he would resubmit his application,  and I

10 told him as soon as he did that, we would review it and

11 try to expedite that.  Tracy asked me about that this

12 morning, and I said that I hadn't received any in formation

13 back about it.  I opened up my computer, and at 8 :30 last

14 night he sent me an e-mail with that application.   So we

15 have the possibility of another engineer on the e ast side

16 of the mountains that can perform those evaluatio ns.

17      So it's really an advantage to contractors a nd

18 business owners that have a piece of equipment th at comes

19 into the state or from out of the country that ma y not

20 meet the US standards, but that does meet applica ble

21 safety standards from when it was built in anothe r

22 country.  We can evaluate those standards to make  sure

23 that that equipment is safe.  So that's the purpo se of --

24 a possibility that we'll have another one.

25      I think Larry had another engineer that is a pplying,



Page 91

1 as well.

2      MR. VANCE:  Yes.  Madam Chair, my name is Lar ry

3 Vance, V-A-N-C-E, for the record, members of the B oard.

4      Yesterday we were in a meeting and there was a

5 gentleman by the name of Leonard Whalen.  He's a

6 professional engineer.  And Leonard has been quali fied as

7 an engineer for engineering evaluation for some ti me, but

8 he has chosen not to advertise.  So if we look at that --

9 he has asked to become public, so to speak, to be

10 listed --

11      CHAIRPERSON PREZEAU:  Which is why you're an nouncing

12 that today?

13      MR. VANCE:  That is correct.

14      CHAIRPERSON PREZEAU:  I was hoping you were going to

15 say something to that effect.

16      MR. VANCE:  Yes.  He has asked to be added t o our Web

17 site, and he has been approved in the past, but r eally

18 hasn't pursued any work.  And he has now chosen t o pursue

19 the field.  And he is located in Renton, Washingt on.  So

20 we would be -- he would actually be the fifth eng ineer.

21 There's two from Picatti Brothers, there's one fr om Power

22 Science Engineering, there's one from Parker Mess ana, and

23 this would be one from -- this would be Leonard W halen for

24 five.  The one Rod is talking about would be the sixth

25 engineer.
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1      CHAIRPERSON PREZEAU:  A much healthier number .

2      MR. VANCE:  Much healthier, yes.  Absolutely.

3 Absolutely.

4      CHAIRPERSON PREZEAU:  Very good.  Thanks, gen tlemen,

5 for the update.

6      Questions, Mr. Gray?

7      BOARD MEMBER GRAY:  Yes.  I have a question.  Does

8 the evaluation for NFPA 79 fall under the engineer ing

9 evaluation or do the electrical inspectors look at  those?

10      MR. VANCE:  They can -- the electrical inspe ctors

11 won't inspect to NFPA 79.  Our standard is the Na tional

12 Electrical Code.  Both the engineering evaluation s for the

13 testing laboratories can use an appropriate stand ard, and

14 NFPA 79 would be appropriate -- the proper type o f

15 equipment for either body.  Absolutely.

16      CHAIRPERSON PREZEAU:  Beautiful.

17      Oh, Mr. Cornwall?

18      BOARD MEMBER CORNWALL:  Yeah.  You guys, I'm  hoping

19 you can maybe just clarify because I'm not real f amiliar

20 with the engineer evaluation.  How does that diff erentiate

21 from, say, a field UL.

22      MR. MUTCH:  So let's take a piece of electri cal

23 utilization equipment.  When it's installed, it h as to

24 meet the appropriate standards, United States sta ndards.

25 And that's accomplished either -- by an accredite d testing
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1 lab evaluating that product and approving the manu facturer

2 to label that product.  If it is modified in the f ield,

3 then a field representative from that testing lab can come

4 out and look at the modifications and approve it.  That's

5 called a field evaluation.

6      What we're talking about with engineering eva luations

7 is equipment that wasn't built to a standard that we

8 recognize.  So it's a European lathe that --

9      CHAIRPERSON PREZEAU:  It has the CE label tha t we

10 were discussing last --

11      MR. MUTCH:  Well, no.  Actually, a CE label is not

12 really a label that a third party has tested sayi ng that

13 it's -- it's a little bit different.

14      But anyway, a manufacturer from Europe build s a piece

15 of equipment to a standard that they recognize th at we may

16 not recognize.  So this engineering evaluation al lows us

17 to approve the standard that that equipment was b uilt to

18 even though it may not meet the US standards.

19      BOARD MEMBER CORNWALL:  Good.  Thank you.

20      MR. VANCE:  To tailgate a little bit onto Ro d, what

21 we're finding and what really prompted engineerin g

22 evaluations was is that North American testing

23 laboratories are in the business of developing No rth

24 American standards.  And who is to say that a Eur opean

25 standard is lesser than a North American standard ?  But
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1 what we were seeing was that a company goes out, s pends a

2 million dollars on a lathe, for instance, a comput erized

3 lathe built in Germany.  They bring it over here a nd it's

4 installed in a machine shop in Tukwila, let's say.   And we

5 go out and look at it and it's not listed.  It's n ot

6 listed by one of the accredited testing laboratori es,

7 North American testing laboratories that have soug ht

8 accreditation with us.  So we write an electrical

9 correction.

10      A North American testing laboratory comes ou t and

11 looks at that piece of equipment and says, "Oh, t his

12 doesn't meet North American standards."  And what  we were

13 seeing was is that they were having to add electr ical

14 enclosures on the outside of this equipment, they  were

15 having to start, for lack of a better term, cobbl ing on

16 electrical apparatus in order for it to meet the North

17 American standard when it was actually built to a  very

18 safe European standard.

19      So to be easier for -- easier to do business , so to

20 speak, and not compromise public safety, the Depa rtment

21 went with the engineering evaluation approach.  S o that's

22 allowed companies to -- especially machine shops and

23 companies that buy very expensive European equipm ent to

24 operate here in Washington without the added expe nse or, I

25 mean, unnecessary cost of complying to somewhat o f a
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1 closed system.  What this did was it allowed a sys tem that

2 didn't compromise public safety but allowed for so me

3 flexibility within the types of equipment that can  be

4 used.

5      BOARD MEMBER CORNWALL:  And then who would re quest

6 this evaluation?  Is this something that would be

7 requested by the end user or the installer?  Or is  this --

8      MR. VANCE:  That's where it kind of gets inte resting.

9      CHAIRPERSON PREZEAU:  Or the inspector that s hows up

10 to inspect the work and says, "Whoa, whoa, whoa.  This

11 isn't . . ."

12      MR. VANCE:  Well, the inspector has the unfo rtunate

13 -- they have the unfortunate duty of informing so meone,

14 you know, that there could be a potential issue, so they

15 issue a correction notice.

16      Then sometimes there's some -- it's issued t o the

17 contractor that connected it.  And the contractor 's

18 saying, "Oh, this isn't my million dollar lathe."   So then

19 they have to figure out whether it's the equipmen t

20 supplier, whether it's the owner of the equipment  who is

21 actually going to enlist the services of either a  field

22 evaluation firm, a testing laboratory, or an engi neer

23 evaluator to see that the equipment is safe.  So there's

24 really no answer to that.

25      CHAIRPERSON PREZEAU:  So Dominic wants to ju mp in on
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1 this.

2      BOARD MEMBER BURKE:  Yeah.  I just want to as k a

3 question.  So the way you're explaining it, an eng ineering

4 evaluation, you have a professional engineer such as

5 Whalen who's going to review the standard, right, and all

6 that.  So are we to assume that then that standard  will be

7 adopted or are you going to -- if you're having an

8 engineer do an evaluation of a standard and they d eem that

9 it's acceptable, is that standard now accepted or are they

10 going to continue to do this on a case-by-case ba sis even

11 though it's the same standard?

12      MR. VANCE:  They're going to look -- what th e

13 engineer does is they contact the manufacturer an d they

14 trade information back and forth about what stand ard was

15 your equipment built to.  And they'll say, "NFPA 79,"

16 because there are European companies that will --  if it's

17 spec, they'll build it to that.  It could be some  other

18 European standard.  I have got -- I've got some o ld

19 standards in my office that it's the British stan dards,

20 it's the Japanese standards.  There's German stan dards.

21      So what the engineer is doing is they're loo king at

22 the standard that the equipment was built to, see ing if

23 it's a safe standard, and then seeing if there's

24 conformance between the standard and what they're  actually

25 seeing with the equipment.  So they're not really
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1 reviewing and approving a standard.  They're assur ing that

2 the equipment, what the manufacturer is saying is actually

3 true.   You built to a standard --

4      BOARD MEMBER BURKE:  So it's in compliance wi th their

5 own standard.

6      MR. VANCE:  Right.  And then making a judgmen t as to

7 whether they want to put their name on there, thei r label,

8 assuring that the equipment is safe.  Because that 's what

9 the end result is if the engineer does choose to a pprove

10 the equipment.

11      BOARD MEMBER BURKE:  It just seems like ther e could

12 be a possibility of adopting some of these standa rds in

13 the future and then you guys, the Department, sti ll

14 handles compliance as they have for years.  I'm j ust

15 trying to see where that might go.

16      MR. MULCH:  There may be a conflict with OSH A

17 requiring an applicable US standard as far as jus t

18 adopting a standard that's not an OSHA-approved U S

19 standard would -- may not be possible.

20      MR. VANCE:  And then it gets to the -- Steve

21 mentioned training.  I mean, we train on the Nati onal

22 Electric Code, the Revised Code of Washington and  the

23 Washington Administrative Code.  And if we were t o add

24 more standards to train to -- we kind of did that  many

25 years ago when we actually trained some inspector s to
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1 inspect to UL 5 -- the 508, industrial control pan els.

2 And what there was is that there wasn't enough dem and,

3 knowledge fell off, and it was very, very difficul t.

4      Some of this equipment that comes in is reall y

5 amazing equipment.  I mean, as a contractor, you s ee that

6 equipment.  And, you know, we're, as the Departmen t,

7 trying to get and make sure that we're assuring pu blic

8 safety, and it may take us literally weeks to dive  into

9 one piece of equipment, you know, very complex equ ipment.

10 So that's why we left that to the professionals, so to

11 speak.

12      CHAIRPERSON PREZEAU:  Yes, Kevin?

13      BOARD MEMBER SCHMIDT:  This kind of follows along

14 Dominic.  So if you certified, say, this lathe, y ou talked

15 about it in Tukwila, and then someone in Everett were to

16 purchase the same lathe, would that certification  follow

17 the manufacturer of the device or is it going to have to

18 go through the whole process?

19      MR. VANCE:  What the engineers do is they ma intain a

20 list of evaluated equipment.  And what these engi neers do

21 is they do expedited reviews, meaning if I've don e one

22 lathe, you know, I just did my homework.  Now let 's go

23 look at the next lathe.  So they do tend to do th at.

24 Normally, if you buy an XYZ lathe for a million b ucks, the

25 next guy that buys the lathe, that supplier is go ing to
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1 say, "Hey, you know, this is the way we do this."  So

2 there's some continuity there with that kind of th ing.

3      BOARD MEMBER BURKE:  No, it doesn't carry ove r.

4      MR. VANCE:  But it doesn't just carry over be cause

5 you've still got to see that if they say it's an a pple,

6 then it's an apple.

7      CHAIRPERSON PREZEAU:  Any other questions?  E xcellent

8 conversation, I think.

9      I don't know, Steve, were you done with your

10 secretary's report?  And the only reason I ask is  if we're

11 actually at the certification report, then Larry doesn't

12 have to play Whac-A-Mole and get up and sit back down.

13      MR. VANCE:  I still have to because I left t he report

14 over there.

15      CHAIRPERSON PREZEAU:  Very good.

16      So, Steve, you are finished?  Steve, you're done?

17      SECRETARY THORNTON:  Yes.

18      CHAIRPERSON PREZEAU:  When Larry's getting t he

19 certification report, Board members, you should h ave that

20 in your packets.  Previous Boards, we've establis hed -- we

21 used to get all this stuff printed for us and the n sent to

22 -- you know, and then it would come -- we'd have physical

23 copies here when we had the meetings, but we have  gone to

24 -- you know, we've gone green.  So if you need th e

25 reports, the expectation is they're e-mailed you,  and the
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1 expectation is that you print them.  In the event that

2 printing them causes some undue burden, you can ce rtainly

3 notify Elissa.  And if you want the reports to be printed

4 in advance, you can receive hard copies here.  Jus t let

5 her know.

6      A couple other housekeeping pieces.  You hear d Steve,

7 the chief, make reports.  Part of his secretary's report

8 has to do with fund balance and how many months of

9 operating cost.  And, you know, for the new Board members

10 and even the Board members who weren't here at th e last

11 meeting, I just want to call your attention to we  had a

12 long conversation in July's meeting about account ing

13 procedure and how many months of operating capita l do we

14 want to have in our general fund.  And there's so me

15 reasoning behind that.  And if you have not read in the

16 transcript page 6 through 20 for that financial

17 background, I would strongly encourage you to do so just

18 as a matter of education.  I think it's a good di scussion.

19      So that and the other thing -- sorry Larry t o make

20 you wait -- July we had a pretty skinny Board.  W e had

21 eight members of the Board present.  We had lots of -- you

22 know, it is what it is.  And now we have four new  Board

23 members.  And one of the things that we did at th e July

24 meeting was we, as a Board that's subject to -- i s it APA?

25 Did I get that right?
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1      ASSISTANT ATTORNEY GENERAL REULAND:  No.

2      CHAIRPERSON PREZEAU:  Subject to the Open Pub lic

3 Meetings Act.

4      ASSISTANT ATTORNEY GENERAL REULAND:  Correct.

5      CHAIRPERSON PREZEAU:  You like that better?

6      ASSISTANT ATTORNEY GENERAL REULAND:  Yes.

7      CHAIRPERSON PREZEAU:  We had to do a training .  We

8 watched a training video for -- at our last meetin g, even

9 though we only had eight folks here.  And we did t hat in a

10 good-faith effort to comply with the statutory re quirement

11 to be trained as Board members that are subject t o the

12 Open Public Meetings Act.  So now we have some ne w folks,

13 and let the record reflect that Randy Scott, even  though

14 he was not a Board member, was present at that tr aining.

15      BOARD MEMBER SCOTT:  No.

16      CHAIRPERSON PREZEAU:  You left?

17      BOARD MEMBER SCOTT:  I left the meeting earl y.

18      CHAIRPERSON PREZEAU:  All right.  Very good.   Thank

19 you for self-certifying.  Thank you for self-cert ifying,

20 because what I would ask Elissa to do so we don't  have to

21 watch the video again for the Board members that were

22 here, but, Elissa, I believe you have the ability  to send

23 the link to the new Board members and the Board m embers

24 who were not present in July.  And it's a 16-minu te video.

25 It's not a huge ask, right?  And what I would ask  is,
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1 Elissa, that you would send that link to those Boa rd

2 members, new members who were not in attendance, a nd then

3 once you watch the 16-minute video, that you would

4 self-certify back to Elissa that you have complete d the

5 training.  Is that a reasonable request?  Because there is

6 a statutory requirement for us to meet that traini ng

7 threshold.

8      ASSISTANT ATTORNEY GENERAL REULAND:  And you guys

9 only have to complete the open public meetings tra ining.

10 You do not have to do, although you can, the open  public

11 records training.  And the link may have both of those on

12 there.

13      CHAIRPERSON PREZEAU:  So, Elissa, if you wou ld send

14 -- identify the name of the video in the e-mail w hen you

15 send the link, because you only have to watch one  and it's

16 16 minutes long.

17      MS. ZYSKI:  And for the absent members from July who

18 did receive that link, I can resend it again.  I think

19 everybody got back to me that they did take it.  I have a

20 list back at my desk.  But for the new members, I  will

21 make sure to get that forwarded to them as well.

22      CHAIRPERSON PREZEAU:  Very good.  Fantastic.   so

23 cross that off.

24 ///

25 ///
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1         Item 5.  Certification/CEU Quarterly Repor t

2

3      CHAIRPERSON PREZEAU:  So, Larry, let's talk a bout

4 examinations.

5      MR. VANCE:  Examinations.  Well, I think Elis sa

6 forwarded an exam report.  This is a report we've been

7 looking at for, I think, the last three Board meet ings or

8 so.  It's a Statistic Summary by Attempt report.  And what

9 it shows is it shows that -- for the new Board mem bers,

10 this is the percentage of folks who sit for the e xam and

11 pass the exam in one sitting, so to speak, and lo oking at

12 the number of attempts.

13      And something just struck me here that we ha ve

14 somebody here -- no, we do not.  I'm reading the wrong

15 column.  I am going to ask the testing agency to see if

16 they can put the attempts in order because it mak es it a

17 little bit interesting.  That's the left-hand col umn.

18      CHAIRPERSON PREZEAU:  That would be really g reat.

19      MR. VANCE:  That would be kind of neat, yes.

20 Otherwise, it just makes it too interesting to re ad

21 sometimes.

22      But as you can see, there are people who str uggle

23 with an open-book examination, and it's an open b ook where

24 you can bring any reference material, any copyrig hted

25 reference material, and it's really an examinatio n that's
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1 about one's ability to access information, know wh ere to

2 look it up.  It's not a memory test, so to speak.  And I

3 think it's on page 8.  No.  How about page 4.  Pag e 4.

4      So as we can see, if we look down here and fi nd

5 Attempt No. 1 --

6      CHAIRPERSON PREZEAU:  Are you talking about t he

7 general, the 01?

8      MR. VANCE:  I'm talking about the general ele ctrical

9 examination, the journey level examination.

10      But there were 358 passed the first attempt.   That's

11 passing all sections.  53 percent of the time som ebody can

12 pass an open-book test.

13      If we look at our other exam report, and I t hink I

14 might need to start including the other exam repo rt just

15 to kind of show another side of this, but we look  over the

16 years at the other exam report, and it seemed tha t about

17 73, 74 percent of the time, people can pass one s ection of

18 the exam.  And that was pretty consistent with bo th the

19 RCW/WAC side and the NEC side for a regular elect rical

20 examination.  But the --

21      CHAIRPERSON PREZEAU:  Larry, is that true --  I'm

22 sorry.  But is that true even in the administrati ve exams?

23 Is that only for --

24      MR. VANCE:  That's not the administrator's e xam,

25 because anybody can walk off the street and take it.  I
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1 think it's lower.  I'm just going by memory.  I'd have to

2 look at it.

3      But one of the things that's really troubling ,

4 there's a lot of conversation today about resident ial

5 electricians.  And if we look at residential elect ricians,

6 which are the 02 electricians, 22 percent of the t ime they

7 can pass an open-book test.  So that's 22 percent of the

8 people that are out here wiring the houses that we  live in

9 that are able to sit for an open-book test and tak e the

10 examination.  So that's a troubling number and be en a

11 troubling number for a long time.  I know that th ere are

12 some things that stakeholders have done to try to  help

13 that, like visible display of certification, whic h helps.

14      CHAIRPERSON PREZEAU:  Increased class -- bas ic

15 classroom training, related supplemental instruct ion.

16      MR. VANCE:  Increased basic classroom traini ng.

17 We're still at a great deficit to our neighboring  states

18 who have 144-hour-a-year requirement for educatio n for

19 those learning the electrical construction trade.   We're

20 nowhere near that.  We're at 24 hours for a total  of

21 48 hours every two years.  So we're -- you're con trasting

22 24 hours with 144 hours for our neighboring state s.  Maybe

23 not somewhere where we're moving the needle yet, so to

24 speak.

25      CHAIRPERSON PREZEAU:  I mean, I like the con versation
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1 that we're having, and I do think when it comes to  the

2 pass rate for residential electricians because of the

3 work, the number of them, right, and the amount of  work --

4 residential construction work that's done and we o ccupy,

5 then it may be more compelling to have that conver sation

6 regarding that.  But certainly, initial pass rate of

7 22.1 percent is enviable to some of the other

8 subspecialties.  And what I mean by that is if you  look at

9 the first time pass rate for an 06B HVAC-R restric ted

10 examination, their first time pass rate is 5.71 p ercent.

11 But there were only 35 people in that, right?  So  it's not

12 a huge number of people, but the pass rate -- ima gine your

13 reaction if your child came home with a test scor e of

14 5.71 percent.

15      Additionally, 07A, nonresidential lighting

16 maintenance, 14.29 percent initial pass rate; 07B ,

17 residential maintenance, 5.88 pass rate; 07D, app liance

18 repair, 10 percent pass rate.  Be clear, there ar e some

19 other subspecialties -- 07C, nonresidential maint enance,

20 they had one person take that test and pass it, w hich this

21 one I was actually going to ask you about this 07 C.  Have

22 you looked at this report?  Look at page 7.  Beca use it

23 indicates that they have a -- that one person too k the

24 test, they had 100 percent pass rate.  So if they  have

25 100 percent pass rate on the first attempt, why d o we
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1 still have five attempts to take the test then?  I s that

2 other folks that failed outside of the date range of this

3 report?

4      MR. VANCE:  No.  Let's see.  I'm looking at o ne

5 attempt, one first-time attempt.

6      CHAIRPERSON PREZEAU:  100 percent passed.

7      MR. VANCE:  And 100 percent passed, yes.

8      CHAIRPERSON PREZEAU:  So then why do we have five

9 attempts?

10      MR. VANCE:  Well, then we have somebody who took the

11 -- if we look at Attempt No. 4, one failed.

12      BOARD MEMBER BELISLE:  It's their fourth att empt.

13      CHAIRPERSON PREZEAU:  No.  I get that.  But what I'm

14 saying is if the first attempt you had 100 percen t of the

15 people that took the test the first time pass, ho w can you

16 have five additional -- four additional attempts if

17 everybody passed?  Unless somebody took -- other people

18 took the test and failed outside of the date rang e of this

19 report.  Am I seeing that correctly?

20      BOARD MEMBER BURKE:  It should say 20 percen t.

21      MR. VANCE:  I think that if we look at it as  that

22 there is -- if we add up all of the numbers there  in the

23 left-hand column under "Attempt," we would see th at five

24 people walked in to take the examination.  One of  them, it

25 was their first time; another, it was their secon d time;
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1 another, their third, their fourth, their fifth.

2      CHAIRPERSON PREZEAU:  Yeah.  No.  I understan d that.

3 We're -- yeah.  I'm good.  I'm good.

4      MR. VANCE:  It's just based on the attempt.

5      I don't want to overstep, but Rod Mutch may h ave an

6 update on the examination.

7      CHAIRPERSON PREZEAU:  I don't know how that's

8 overstepping.  Come on down.

9      MR. MUTCH:   Okay.

10      BOARD MEMBER BURKE:  You didn't have to leav e,

11 either.

12      CHAIRPERSON PREZEAU:  Did you hear that Rod?   You

13 didn't have to leave.

14      MR. MUTCH:  As you know, we adopted the 2014  National

15 Electrical Code with an effective date of July 1s t.  Our

16 examinations are all based on the 2008 National E lectrical

17 Code.  And that's pretty typical.  In the past, w hen we've

18 adopted a new code, it's been a little bit of a l ag to get

19 the examination updated for the new code.  So tha t's what

20 we're in the process of doing now.

21      I am going through -- and I've got all the e xam

22 questions from our testing contractor, PSI, and I 'm going

23 through each question and updating each question.   Now,

24 the Board actually does have a little bit of

25 responsibility in creating an exam and collaborat ing with
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1 the Department in making up the exam.  In the past , due to

2 the confidential nature of our exam questions, the

3 Department has gone through and updated the Board on our

4 efforts to update the questions.  So that's kind o f the

5 process that I'm in right now.  I've got the quest ions.

6 I'm going through each one of them.  There's about  2,000

7 exam questions.

8      And so I'd like to get them updated by the en d of the

9 year to present to the exam contractor.  They have  to go

10 into the system and modify each question in their  system.

11 So I'm about 32 percent of the way through that.

12      CHAIRPERSON PREZEAU:  About.

13      MR. MUTCH:  About.

14      CHAIRPERSON PREZEAU:  Have you broken down a nd picked

15 up the phone and tried to get ahold of Doug Erick son?

16      MR. MUTCH:  Well, no, I haven't.

17      Most of the changes are minor.  Maybe 10 per cent of

18 the questions have a reference change.  Some of t he

19 questions are significantly changed.  Arc fault

20 requirements, for example.  Anything new that cam e into

21 the code, we're updating the exam questions to re flect

22 that.

23      I am not, at this point, creating new questi ons based

24 on new requirements of the code.  That's somethin g we can

25 talk about, if you like.  But I'm going through t he
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1 existing questions, and if there are cases where a

2 question no longer applies, we're deleting that qu estion

3 because it's no longer in the code.

4      So that's kind of the status of where we're a t.

5      BOARD MEMBER BELISLE:  Rod, doesn't PSI offer  the

6 testing nationwide?  I guess I kind of had it in m y mind

7 that they would already have a 2014 test bank of q uestions

8 that had been brought up to code.  Apparently not.

9      MR. MUTCH:  Those are specifically our questi ons.  So

10 Washington State has their own questions and the Board and

11 the Department has control of those.  So we prese nt those

12 to the testing contractor, and they administer th e test.

13      It's pretty easy to change one.  I found one  the

14 other day in going through that the answer was ac tually

15 incorrect.  So I called up PSI and they changed i t right

16 there on the spot.

17      CHAIRPERSON PREZEAU:  And just the backgroun d is in

18 addition -- I'd like to have this.  The reason wh y you're

19 getting a report on examinations and update on co mpliance

20 with the bank of questions with the newly adopted  2014

21 code is the Electrical Board is principally an ad visory

22 board, but the one piece of the statute and the r ule that

23 we have a terrific amount of ownership over is ed ucation

24 and the examination.  And so that's why you're --  and so

25 Doug Erickson, the name I mentioned previously, w as a
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1 technical specialist who we used to have the -- ou r

2 partner in administering journey level -- and espe cially

3 journey level specialty level testing was Laser Gr ade, and

4 I actually took my 01 certification examination wh en Laser

5 Grade was the administrator.  And when I was going  through

6 the test, I figured out pretty quickly that -- not  the WAC

7 and RCW section, but the NEC section, all the ques tions

8 were asked in order of article the way they exist in the

9 National Electrical Code.  So, in fact, there was a

10 question about an oil switch, and I had never hea rd of an

11 oil switch.  But the question before that was in

12 appliances and the question after that was in mot ors.  And

13 I was like, you know it's between here somewhere,  and I

14 was able to find -- right?  So clearly, there was  some

15 additional high jinks that actually could happen.   It was

16 actually discussed at the last meeting as well.

17      And so we, not too long ago and with the par tnership

18 of the Department, really elevated the standards in our

19 examination both for 01 and specialty electrician s of --

20 and Doug Erickson was the one principal person, p robably

21 not the only, but principal person that built tha t 2,000,

22 2,500 bank of exam questions.

23      And it's funny.  Even if you haven't talked to him,

24 you were channeling him.  Because I remember him saying

25 things like, "I'm about 32 percent complete with this
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1 project."  And then we launched -- and with PSI, a nd so

2 when somebody goes in to take a general journeyman  or

3 specialty electrician examination, it is quite -- you

4 would expect that if I'm sitting here taking the t est and

5 everybody here is taking the same test or at least  the

6 same -- seeking the same certification, none of ou r exams

7 would look anything the same.

8      And then we were able to provide that access to folks

9 that -- whether they reside in Oregon or they resi de in

10 Kalamazoo, Michigan, they can -- PSI has the abil ity to

11 proctor those exams, so it creates an opportunity  for

12 worker portability.  So people who live in Oregon  or

13 Kalamazoo, Michigan can seek the opportunity to s it for

14 that examination, actually get their certificatio n before

15 they have any expense of traveling here, seeking work

16 opportunity.  So really, really -- that's good wo rk.

17 That's really, really good work.

18      Anything else, gentlemen?

19      MR. VANCE:  Just tailgating on what you were  talking

20 about people seeking -- people coming to Washingt on.  We

21 have had a little bit of correspondence from diff erent

22 groups that are concerned about electrician's abi lity to

23 rapidly certify their work in Washington.  And th ere are

24 some requirements that were passed by the Legisla ture,

25 specifically I think it's RCW 19.20.205 which req uires
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1 proof of basic classroom education.  And that kind  of

2 throws a little bit of a curve in people from comi ng out

3 of state.

4      One of the things that we're doing to help th ose

5 groups and help everyone is we're enhancing our We b pages

6 to list off the kinds of things that would prove t hat that

7 they would submit with their application such as, you

8 know, have you completed an electrical apprentices hip.  Or

9 you could say, "I'm an 01 electrician and I have a t least

10 96 hours of basic classroom education that's requ ired by

11 the Revised Code of Washington," or "I completed a trade

12 school or a community college training program."

13      What we have right now is that we know this

14 information.  We want everyone else to know this

15 information, so we're working on a little bit of a

16 project, enhance some Web pages there so that any one going

17 to those pages trying to come into this state wou ld

18 rapidly be able to figure out what they can show to come

19 here.

20      CHAIRPERSON PREZEAU:  Yeah.  In my experienc e, you

21 know, the work that I do, I travel to Alaska and Oregon

22 and California and Nevada and sometimes -- not ve ry often,

23 but Hawaii.  And the electricians that I encounte r, when I

24 talk to them about electrical licensure requireme nts or

25 certification requirements for workers, they pret ty much
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1 all -- many of them know about L&I's Web site and have

2 navigated it and have told me how much information  they

3 have been able to find on the Web site.  So I just  wanted

4 to share that with you because I think folks that -- folks

5 are looking at it.  So anything that -- any effort  -- any

6 initiative that you will take to make it even easi er and

7 promote it, I think, is definitely good for the in dustry.

8      Anything else for Larry and Rod?

9      Thank you, gentlemen.  Appreciate that.

10      Before you get super-duper excited about adj ournment,

11 we have two things.  One is public comment, but d on't

12 worry.  And two is we had a discussion at last qu arter's

13 meeting about making an amendment to the bylaws.  And the

14 Department actually had offered a proposed amendm ent to

15 the bylaws, and we were going to look at it and m aybe take

16 action at the last meeting.  And then we realized  that

17 there -- and you have current copies of the bylaw s with

18 you?

19      ASSISTANT ATTORNEY GENERAL REULAND:  I do.

20      CHAIRPERSON PREZEAU:  For all the Board memb ers?

21      ASSISTANT ATTORNEY GENERAL REULAND:  I have -- can I

22 just jump in?

23      CHAIRPERSON PREZEAU:  Please.  Yes.

24      ASSISTANT ATTORNEY GENERAL REULAND:  Remembe r I said

25 earlier in terms of the authority of the secretar y to make
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1 decisions in terms of timeliness, that was sort of  read at

2 the last meeting in a proposal made by the Departm ent.

3 But I think, based on our current practice, that p roposal

4 has now been withdrawn, correct?  And that caused me to go

5 in and sort of look at some of the bylaws.  And al so, I

6 get called by attorneys all the time, "How do we d o this?

7 How do we have to do something?"  So one of the th ings I

8 am going to sort of discuss with the Board at some  point

9 is our procedural WAC 296-46B-995 is a nightmare t o

10 navigate for appellants and for this process.  Bu t we've

11 also -- I looked at the bylaws, and what I've han ded out

12 to you is the bylaws.

13      And then you can see that I bolded some sugg ested

14 changes that I just wanted you guys to consider.  We don't

15 have to have any discussion about it today.

16 I did notice that there was an incorrect cite in the

17 current bylaws under "Meetings."  RCW 30.030 does n't

18 exist, so we need to take that out of there.

19      So I was thinking in terms of a couple probl ems we

20 have, clarifying the Chair's role as the presidin g judge.

21 What I have suggested in language is just what th e APA

22 provides at -- the APA is the Administrative Proc edure Act

23 that we operate under, what that does already pro vide for

24 the presiding officer to do.

25      The other thing that we come up a lot about,  and
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1 Elissa and I have these conversations, Tracy and I  have

2 these conversations, but the rule currently provid es that

3 you have to file documents 45 days ahead of time.  And

4 sometimes appeals come in and they're supposed be set at a

5 meeting, but it's less than 45 days.  Well, the 45  days

6 was before we had electronic e-mail and all of the se

7 different things, and so sometimes it is appropria te to --

8 not the underlying jurisdictional timelines, but s ometimes

9 it is appropriate to sort of skew those timelines.   And so

10 I put some language in there for your considerati on.

11      I did get copies of other boards sort of byl aws, and

12 I thought it would be a good opportunity maybe to  get you

13 all thinking about what you want in your bylaws.  What do

14 you think should be there?  They are the internal

15 operating procedures for this Board.  And I don't  think

16 we've looked at them in a long time, and I think it would

17 be a good opportunity to help clarify some things .  So I

18 just came up with a couple of suggestions based o n what

19 I've seen, and I'm just passing that out for you guys to

20 take with you and think about.

21      CHAIRPERSON PREZEAU:  So just to tie onto th at is in

22 our existing bylaws, it has a process, as you wou ld

23 expect, for amendments.  And it says, "The bylaws  may be

24 amended by a simple majority of the Board, provid ed the

25 amendment has been read at the previous meeting o r mailed
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1 to the Board members 20 days prior to the meeting at which

2 the voting will occur."

3      And so the reason we didn't act on the Depart ment's

4 proposal in July was because the proposed amendmen t was

5 not read at the previous meeting, and, in fact, th e copy

6 was sent to us 17 days in advance of the meeting.  So we

7 would have been in violation of our own bylaws und er the

8 amendment deal to amend the bylaws.  But it launch ed this

9 broader conversation, as Pam just so eloquently de scribed.

10      And so Pam consulted other boards and practi ces and

11 relayed these amendments including striking -- be cause

12 this language is you striking that -- is the resu lt or the

13 culmination of a pretty good amount of research o n the

14 part of our advising counsel in terms of Article 5, Duties

15 of Officers.  So I would encourage the Board to - - we want

16 the record to reflect that where there are propos ed

17 amendments for Board members' review, and I would  very

18 much like it to be on the agenda in January's mee ting

19 about if we're going to take action and what acti on that

20 would be regarding the proposed amendments, Artic le 5,

21 Duties of Officers D as in dog and E, and then Ar ticle 6,

22 Meetings, which these are not enumerated, which p robably

23 should be enumerated and consistent.  So I'm sayi ng

24 Article 6, Meetings, so that would be A, C, D, E,  as those

25 edits should be done, right, so consistent with t he
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1 document.

2      So again, no need to have conversation today.   In

3 fact -- oh.  What Alice is indicating to me is tha t the

4 inconsistency of labeling occurs throughout this d ocument.

5 Probably it should be cleaned up -- formatted.  Th e

6 formatting should be universal.  And that's pretty  easy.

7      So there is no need for discussion on those s ince we

8 are meeting our threshold of at least sharing with  the

9 Board members 20 days in front, and so just know t hat in

10 July we will be having a conversation about the s pecifics

11 of the merits of the proposed amendments offered to the

12 Board members at the recommendation of counsel.

13      Any questions about the bylaws?  Oh, extra c opies.

14      ASSISTANT ATTORNEY GENERAL REULAND:  Oh, I

15 overcompensate with paper.

16      CHAIRPERSON PREZEAU:  That's why we love her .  One of

17 the many reasons we love her.

18      ASSISTANT ATTORNEY GENERAL REULAND:  I love paper.

19      CHAIRPERSON PREZEAU:  I love paper, too.

20

21  Item 6.  Public Comment Regarding Items Not on t he Agenda

22

23      CHAIRPERSON PREZEAU:  Okay.  So, the last ag enda item

24 is public comment regarding items not on the agen da.  Let

25 the record reflect no one has signed in on the sh eet for
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1 individuals requesting to speak, but would ask -- offer

2 the opportunity for anyone in attendance who wante d to

3 address the Electrical Board on items not on the a genda.

4 Going once, going twice, three times.

5

6                           Motion

7

8      CHAIRPERSON PREZEAU:  So with that, unless th ere are

9 any additional comments, questions, reports, the C hair

10 would love to entertain a motion to adjourn.

11      BOARD MEMBER:  Motion.

12      BOARD MEMBER SCOTT:  Second.

13      CHAIRPERSON PREZEAU:  It's been moved and se conded to

14 adjourn.  All those in favor, signify by saying " aye."

15      THE BOARD:  Aye.

16      CHAIRPERSON PREZEAU:  Opposed?  Sorry.  We'r e

17 adjourned.

18

19                       Motion Carried

20

21                               (Whereupon, at 12:0 2 p.m.,
                              the proceedings adjou rned.)

22

23

24

25
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