AMENDATORY SECTION (Amending WSR 03-24-066, Ffiled 12/1/03,
effective 1/1/04)

WAC 296-17-870 Evaluation of actual losses. Except as
provided in the following subsections of this paragraph, actual
losses shall include all payments as of the "valuation date' for
each claim arising from an accident occurring during the
experience period. Losses for claims open as of the valuation
date may also include a reserve for future payments. Actual
losses on claims for accidents occurring outside of the
experience period shall not be included.

(1) Valuation date. The valuation date shall be on and
include December 31, one year and one day immediately preceding
the effective date of premium rates as set forth in WAC 296-17-
895. For experience modifications effective January 1, 1990,
and thereafter, the valuation date shall be June 1, seven months
immediately preceding the effective date of premium rates.

(2) Retroactive adjustments - revision of losses between
valuation dates. No claim value shall be revised between
valuation dates and no retroactive adjustment of an experience
modification shall be made because of disputation concerning the
judgment of the claims examiner or because of subsequent
developments except as specifically provided in the following
cases:

(a) In cases where loss values are included or excluded
through mistake other than error of judgment.

(b) In cases where a third party recovery is made, subject
to subsection (4)(a) of this section.

(c) In cases where the claim qualifies as a second injury
claim under the provisions of RCW 51.16.120.

(d) In cases where a claim, which was previously evaluated
as a compensable claim, 1is closed and 1is determined to be
noncompensable (ineligible for benefits other than medical
treatment).

(e) In cases where a claim is closed and is determined to
be i1neligible for any benefits.

In the above specified cases retroactive adjustment of the
experience modification shall be made for each rating in which
the claim was included. Retroactive adjustments will not be
made for rating periods more than ten years prior to the date on
which the claim status was changed.

(3) Average death value. Each fatality occurring to a
worker included within the mandatory or elective coverage of
Title 51 RCW shall be assigned the 'average death value.™ The
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"average death value'™ shall be the average incurred cost for all

such Tfatalities occurring during the experience period. The
average death value is set forth 1n WAC 296-17-880 (Table 11).

(C)) Third-party recovery - effect on experience
modification.

(a) For claims with injury dates prior to July 1, 1994, a
potential claim cost recovery from action against a third party,
either by the injured worker or by the department, shall not be
considered in the evaluation of actual losses until such time as
the third-party action has been completed. IT a third-party
recovery i1s made after a claim had previously been used In an
experience modification calculation, the experience modification
shall be retroactively adjusted. The department shall compute a
percentage recovery by dividing the current valuation of the
claim into the amount recovered or recoverable as of the
recovery date, and shall reduce both primary and excess losses
previously used in the experience modification calculation by
that percentage.

(b) For claims with injury dates on or after July 1, 1994,
if the department determines that there 1Is a reasonable
potential of recovery from an action against a third party, both
primary and excess values of the claim shall be reduced by fifty
percent for purposes of experience modification calculation,
until such time as the third-party action has been completed.
This calculation shall not be retroactively adjusted, regardless
of the final outcome of the third-party action. After a third-
party recovery is made, the actual percentage recovery shall be
applied to future experience modification calculations.

(c) For third-party actions completed before July 1, 1996,
the claim shall be credited with the department®s net share of
the recovery, after deducting attorney fees and costs. For
third-party actions completed on or after July 1, 1996, the
claim shall be credited with the department®s gross share of the
recovery, before deducting attorney fees and costs.

(d) Definitions:

(1) As used In this section, '"recovery date"™ means the date
the money 1is received at the department or the date the order
confirming the distribution of the recovery becomes final,
whichever comes first.

(i1) As wused iIn this section, 'recoverable™ means any
amount due as of the recovery date and/or any amount available
to offset case reserved future benefits.

(5) Second injury claims. The primary and excess values of
any claim which becomes eligible for second injury relief under
the provisions of RCW 51.16.120, as now or hereafter amended,
shall be reduced by the percentage of relief granted.

(6) Occupational disease claims. When a claim results from
an employee®s exposure to an occupational disease hazard, the
"date of injury,” for the purpose of experience rating, will be
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the date the disability was diagnosed and that gave rise to the
filing of a clalm for benefits. ((The cost of a clamm for

pertod-)) The cost of any occupational disease claim, paid from

the accident fund and medical aid fund and arising from exposure
to the disease hazard under two or more employers, shall be
prorated to each period of employment involving exposure to the
hazard. Each insured employer who had employed the claimant
during the experience period, and for at least ten percent of
the claimant®™s exposure to the hazard, shall be charged for
his/her share of the claim based upon the prorated costs.

(7) Maximum claim value. No claim shall enter an
employer®s experience record at a value greater than the
"maximum claim value.” The maximum claim value is set forth in
WAC 296-17-880 (Table 11).

(8) Catastrophic losses. Whenever a single accident

results in the deaths or total permanent disability of three or
more workers employed by the same employer, costs charged to the
employer®s experience shall be limited as required by RCW
51.16.130.

(9) Acts of terrorism. Whenever any worker insured with
the state fund sustains an injury or occupational disease as a
result of an incident certified to be an act of terrorism under
the U.S. Terrorism Risk Insurance Act of 2002, the costs of the
resulting claim shall be excluded from the experience rating
computation of the worker®"s employer.

(10) Claims filed by preferred workers. The costs of
subsequent claims filed by certified preferred workers will not
be included in experience calculations, as provided in WAC 296-
16-010.
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