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Attachment 1

The rulemaking is in response to Bostain v. Food Express, Inc., 159 Wn.2d 700, 153 P.3d 846
(2007). In that case, the Court concluded that RCW 49.46.130(2)(f) requires overtime
compensation for hours worked over 40 per week for interstate driving, including hours spent
working out of state. Current rules require overtime pay for truck drivers only for their hours
worked within Washington. These rules are not consistent with the decision under Bostain and
need to be amended.

The Court’s ruling directly affects two regulations with corresponding policies and enforcement
practices. The Court’s decision has invalidated portions of WAC 296-128-011 and WAC 296-
128-012 where the rules define hours for purposes of overtime provisions as hours worked only
within Washington state.

Employers may have relied on the two regulations before Bostain. Employers who paid workers
on a basis other than an hourly basis with time and a half for overtime hours will have the
opportunity to get formal review of their compensation systems.

WAC 296-128-011 and WAC 296-128-012 are being updated to reflect the March 2007 Supreme
Court’s decision in Bostain, by deleting “within the state” throughout the rules and adding
language that allows employers to submit their compensation systems to the department for
review and approval.

Employers are already able to submit their compensation systems to the department. However,
the added language will expressly require the department to review compensation systems for
time periods before March 1, 2007 (the date of the Bostain decision) of employers who relied on
the department’s regulations. The added language requires the department to review
compensation systems submitted by employers, and approve such compensation systems for the
time period for which the employers seek approval if the department’s review finds that they
complied with RCW 49.46.130(2)(f) for hours worked both in and out of the State of Washington.
The added language does not change the employer’s obligation to pay overtime for hours worked
within and outside Washington under Bostain and RCW 49.46.130(2)(f). The department will not
approve a compensation system for any time period unless the compensation system is
reasonably equivalent to RCW 49.46.130 for hours worked both in and out of the State of
Washington.
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