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I.  INTRODUCTION

This ca.éé is an Administrative Procedure Act (APA) record review
- brought by a group of state and national business organizations c&lling.
themselves WECARE, cﬁallenging the Department of Labor and
Industries’ (L&I or Department) rule aimed at reducing work-related
musculoskeletal disorders (WMSDs). This rule was enacted on May 26,
2000, pﬁrsuant to the Washington Industrial Safety and Health Aét; RCW
49.17 (WISHA).'

 WMSDs? represent the largest unregulated occupational health
problem facing Washington workers. Between 1990-1998, there were at
| least 52,000 WMSDs yearly among Washington workers. (CES 32; AR
11'?{562).3 During that period, the state workers’® compensation fund paid

over $2.6 billion for medical care and partial wage replacement for

! A copy of the rule is attached as Appendix 1. _

2 The rule defines “work-related musculoskeletal disorders” as
“work-related disorders that involve soft tissues such as muscles, tendons,
ligaments, joints, blood vessels and nerves. Examples include: Muscle
strains and tears, ligament sprains, joint and tendon inflammation, pinched
nerves, degeneration of spinal discs, carpal tunnel syndrome, tendinitis,
rotator cuff syndrome. For purposes of this rule WMSDs do not include
injuries from slips, trips, falls, motor vehicle accidents or being struck by
or caught in objects.” WAC 296-62-05150.

3 Throughout this brief, citations to L&I’s rule -making file will be
listed as “AR,” followed by the page number, Citations to the Concise
Explanatory Statement are listed as “CES,” followed by the page number.
References to the “Brief of Appellant” will be listed as “BA.”



WMSD claims (CES 37; AR 117667). Self-insured employers paid at least
$1.1 billion more (CES 37; AR 117667). To reduce the incidence of
WMSDs, L&I adopted an ergonomics rule. WAC 296—62-051. It requires |
employers to reduce hazardous workplace exposures .that' cause or
aggravate WMSDs below dangerous levels or to the degree feasible.
Beforelthese rules were adopted, there were no mles limiting such basic
activities as the amount an employee could be required to lift. L&I
estimates _its rule will reduce the incidence of WMSDs by 40% ar\1d their
costs by 50%. (CES 107; AR 117737; Cost Benefit Analysis (CBA) 50;
AR 118077). .

Before adopting the rule, L&I carefully analyzed the data before it,
develop.ed a regulatory approach consistent with the best available
evi.dence, and explained its reasons for rejecting contrary data. The basis -
for L&I’s decision is detailed in the Concise Explmabw Statement (CES)

‘ (attache& as Appendix 2) the Cost Benefit Analysis (CBA) (attached as -
Appendix 3), as well as in the lengthy rule-making file coinpiled during |
~ the rule-making. The ergonomics rule is .a careful and meas’mred response
to a pervasive, disabling problem that affects tens of thousands of
Washington workers each year. Because L&I’s analysis shows it relied
upon a “proéess of reason,” the rule should be upheld. Aviation West

Corp. v. Dep’t of Labor & Indus., 138 Wn.2d 413, 431, 980 P.2d 701



(1999), (Aviation West); and Rios v. Dep’t of Labor and Indus., 145

Wn.2d 483, 39 P.3d 961 (2002) ( Rios).

II. COUNTER-STATEMENT OF THE ISSUES
1. What is tﬁe' standard of review for rules nieeting the definition
of a “significant legislative rule” under RCW 34.05.3287
2. Does the rule comply with the rulé-making requirements of the
. WISHA? B |
| 3. In enacting the rule, did the ﬁepartment meet all procedural

requirements of the APA?*

III. THE SCOPE AND REQUIREMENTS OF THE RULE
The rule applies to employers with “qaution zone jobs” in their
workplaces. WAC 296-62-05103. (CES 57, AR 117687) includes a
diagram of the rule). Caution zone jobs. are defined as those typically
involving exposure to any of 14 specific regulated risk factors related to
awkward postures; high hand force; highly repetitive fnotions; repeated
impact; heavy, ﬁeﬁuent, or awkward lifting; and moderate to high hand

arm vibration. WAC 296-62-05105. Significantly, an employer who

* Appellants have not briefed Assignment of Error 7 (“Issue
Pertaining to Assignment of Error, number 5), and have therefore waived
it. Additionally, this brief does not attempt to respond every allegation



reasonably determines there are no caution zone jobs in its workplace has
no obligations under the rule. WAC 296-62-05 103; (CES 56; AR 117686).
- L&I estimates that 78% of Washington cmployéeé are in jobs not covel_'ed\
by the rule, i.e. outside the caution zone. (CBA Appendix D, AR 1 18122).
The ergonomics rule igiposes two duties upon émployers with
caution zone jobs. They must ensure that employees in _caution zone jobs
~and their supervisors receive ergonomics awarenéss educatiog.- WAC
296-62-05120. These employers must also perform job analysis to
determine whether caution zone jobs pose hazards. WAC 296-62-05130.
Jobs with hazards are those having exposures of greater frequency,
intensity or duration than caution zone jobs. Th_ey are specifically deﬁned
in WAC 296-62-05130 and WAC 296-62-05174. If an employer finds ﬁo
hazarddus exposures in caﬁtion zone jobs, the employer has no duty to
reduce employee exposure to risk factors or to implement workplace
changes. L&l estimates that only 12% of employees work in jobs with
WMSD hazards. (CBA, Appendix D; AR 118122). -
When an employer’s job analysis shows employee exposures to
risk factors above thé hazaxd level, the employer mﬁst implement controls

to reduce those cxposurés below the hazard level or to the degree feasible.

made in WECARE’s brief. A lack of response should not be deemed an
admission of any of WECARE’s allegations.



WAC 2.96-62-05130(5)(51). In this regard, the WMSD hazard level
funcﬁons in the same way an exposure limit functions in oth.er WISHA
~ standards.’

In response to employer comments, L&l included two novel
provisions in the rule to ease compliance.  First, L&I adopted a
“grandfather clause” that allows an employer to retain an existing
ergonomics program as long as the program is “as effecﬁirg” as
compliance with the ergonomics rule would be. WAC 296-62-05110. No _
other safety and health rule contains such a provision. Second, L&I
offered employers alternative means to comply. Employers may aﬁalyze
jobs and identify hazards using the criteria in Appendix B. WAC
296-62.-05130. Those who do so will be in full compliancé with the
ergonomics ruie. Or employers may choose an alternative method for
analyzing jobs to identify hazards, as long as the method is as effective
asone of several widely used methods specified in the ule’ WAC

296-62-05130.

5 WAC 296-62-07355 (Ethylene Oxide), WAC 296-62-07521
(Lead), WAC 296-62-074 (Cadmium), WAC 296-62-09015 through
09055 (Hearing Conservation). _

-~ % WECARE claims none of the general criteria have been
validated, but the reference they cite relates only to a 1993 review of the
NIOSH lifting criteria. (BA 51). In fact the NIOSH lifting criteria were
validated subsequent to this review. L&I explained in detail why it viewed



Lé&I provided an extended timetable for employers to comply with
the ergonomics rule. WAC 29_6—62'-05160. Depending upon the
employer’s size and standard industrial classification, the rule requires
‘awareness education and analysis of caution zone jobs between July 1,

12002, and July 1, 2005, and requires elimination of hazardous exposures to
the degree feasible between July 1, 2003, and July I, 2006. |

L&I recognized that factors other than workplace equsures. may

- cause or contribute to musculoskeletal disorders aﬁd it is sometimes hard
to détermine whether repoﬁed injuries result from exposure to risk factors
at work or elsewhere. It therefore structured the rule so employer duties
are triggered only when hazards exist in the workplace. This “risk-based”
. approach to preventing workplace injuries 1s the apprpach taken in
existing WISHA rules. L&i recognized that some employees may remain
exposed to risk factors outside of work. L&I, however, made no effort to
regulate thcse non-work exposures.
IV. SUMMARY OF ARGUMENT
The standérd of review of APA “significant legislative rules” is

arbitrary and capricious. WECARE’s attempt to switch the burden of

the lifting criteria as reasonable for identifying hazardous jobs (CES 85-
86; AR 117715).



proof in APA rules challenges, and invent a new standard of review is

contrary to legislative intent.

The ergonomics rule meets the rule-making requirements of the

WISHA. WECARE’s attempt to avoid both Washington and federal

. precedent interpreting these requirements should be rejected.

Throughout the rule-making process, L&I continually exceeded the
requirements of the APA. The Concise Explanatory Statement, Cost
Béneﬁt Analysis, and well-documented rule-making file illusirate L&I's

reasoning process and demonstrate a logical “path of reason.”

V. ARGUMENT

A. The Arbitrary and Capricious Standard of Review Applies to
this Matter. -

The principal legal issue raised by WECARE'’s rules review
challenge is the standard of judicial review for findings required by one of
the 1995 amendments to the APA, RCW 34.05.328. L&I believes that the
atbitrary and capricious standard of review included in the 1995 |
amendments to the APA, RCW 34.05.570(2) ((-:), as intc:_‘preted by this
Court in Neah Bay Chamber of Commerce v. Dep't of Fisheries, 119
Wn.2d 464, 832 P.2d 1310 (1992) (Neah Bay), govems review of an

agency’s determinations under RCW 34.05.328. Underl this standard of



review, _this Court must uphold the ergonomics rule | if L&I’s

Ideterminaﬁons under RCW 34.05.328 followed a “path of reason.”

| At issue here are two 1995 amendments to the APA contained in

| the salme bill. WECARE, relying on one of these amendments, RCW
34.05.328(2), invents a heightened standard of review with no precedent

in administrative laﬁ.- It would have the court apply a “;eaéonz;ble person

| test” and switch the burden of prodf to the ageﬁcy (BA 14-15). Usualiy,

when reviewing agency action under a heig]:;tened standard of review,.
- courts apply the substantial evidence test. Yet, WECARE does not

advocate reliance on that established administrative law standard. It

weaves a new standard from whole cloth; it cites no authority in support of
the standard it advocates. WECARE’s goal is transparent - to avojd the

- effect of the substantial body of precedent applying the arbitrary and
_capricious standard to APA rules reviews, see e.g., Neah Bay, Aviation
West,_ Rios. Indeed, WECARE implicitly concedes that its challenge
woulci fail under either of these two established standards of review.

L&]1 believes that judicial review of the determinations required by
tixe 1995 APA amendments are governed by the generally applicable,
é.r‘bitrary and capricious standard in RCW 34.05.570. (all Washmgton.
RCWs cited in this Bricf are attached as Appendix 4) Under the arbitrary

and capricious standard, as this Court explained in Neah Bay, L&I’s



decision must be upheld “if the agency’s path may reasonably be
“discerned.” 119 Wn.2d at 471,_Aviarion. West, 138 Wn.2d at 435. This
cburt’s anélysis should begin “with the agency’s explanation.” It should
then decide if the agency’s reasoning is “plausible.” Id. |

* Nothing in the 1995 APA amendments suggests the Legislature
‘intended to supplant thé otherwise applicable arbitrary and ctipricious
standard of review with a different, heightened standard for review of
significant legislative ruies. RCW 34,05.328, by its terms, imposes an
obligation on the agency to place adequate documentation in thé rule-
r,naking.ﬁlc “so as to persuade a reasonable person” that the various
“determinations” to be made by the agency before adopting a significant
legiélative rule are “justified.” RCW | 3.4.05.328(2). The findings
accompanying the 1995 amendments make clear the Legislature intended
to place a burden on agencies “to take a hard look” at a variety of issues,

including costs and benefits, before adopting a rule.”

7 The relevant legislative finding states:

' (e) While it is the intent of the legislature that upon judicial review
of a rule, a court should not substitute its judgment for that of an
administrative agency, the court should determine whether the agency
decision making was rigorous and deliberative; whether the agency
reached its result through a process of reason; and whether the agency took
a hard look at the rule before its adoption . . . (emphasis supplied) [1995 ¢
403 § 1.]



The agency’s obligation under RCW 34.05.328 is to provide
sufficient doéumentation in the rule-making file “to persuade a reasonable
person” that its “determinations are justified.” However, the test to
determine whether the agency has met that obligation is the arbitrary and

capricious standard set forth in RCW 34.05.570(2X¢).

The APA provides that subsequent legislation, such as the 1995 _
amendments, do not “supercede or modify” its provisions unless the inte_ﬁt
to do so is express. RCW 34.05.020. Significantly, RCW 34.05.328(2) is
silent on the question of judicial review, and speaks instead to agéncy, not
court, action. Indeed, RCW 34;0'5.328 is included in the section of the
. APA that goverﬁs agency duties while developing a rule, RCW 34.05.300
et. séq., not in the separate section of the APA that governs judicial review
of agency determinations. RCW 34.05.500 et. seq. Therefors, RCW
34.05.328 does not ;‘expreésly” modify the generaily applicable standard
for judicial review of rules found in RCW 34.05.570(2). |

1. TheLéglslative History Supports Application of the
Arbitrary and Capricious Standard.

The legislative history of the 1995 amendments provides further
evidence that there was no intent to adopt a heightened standard of review
for significant legislative rules. RCW 34.05.328 (significant legislative
rules) was enacted, and RCW 34.05.570(2)(C) (review of rules), was

10



amended to include the arbitrary and capricious standard of review, by the
same bill (Engrossed Substitute House Bili No. 1010). It would be
illogical for the Legislature to use RCW 34.05.328 to amend RCW
34.05.570 in a bill that was already amending RCW 34.05.570. See, King
County v. Central Puget Sound Growth Management Hearings Bd., 142
Wn.2d 543, 14 P.3d 133 (2000) (The court reads legislation as a whole,
and determines intent from considering the sections in relation to each
other, and harmonizéd to ensure proper construction.). To the contrary,
the legiSIative finding (2)(e) accompaﬁying the 1995 amendments describe
the standard of review it imposes in precisely the same language this court
used in Neah Bay, | |

[1]t is the intent of the legislature that upon judicial review
of a rule, a court should not substitute its judgment for that
of an administrative agency, the court should determine
whether the agency decision making was rigorous and
deliberative; whether the agency reached its result through
a process of reason; and whether the agency took a hard
look at the rule before adoption.
(emphasis added)

The Legislative History of Bill 1010, is. inconsistent with
WECARE’s argument. Senator Sheldon, the author of this section,
intended to affirm this court’s decision in Neah Bay..‘g Governor Lowry-

8 Senator Sheldon stated: “It is our intent in replacing the existing
standard with the arbitrary and capricious standard to affirm the direction
taken by the majority of our State Supreme Court in its 1992 decision
Neah Bay Chamber of Commerce v. Department of Fisheries.”Journal of
the Senate, April 14, 1995, p.1302 (Appendix 5). A few days later
identical language was read into the House Journal of April 18, 1995, p.
2708 (Appendix 5), by Representative Chandler.

11



relied on this intent in signing Bill 1010.° Neither mentioned a heightened
standard of review. Thus, the legislative-histbry provides no inl'dication the
ngislature intended a heightened standard of review. Rather, it confirms
that the standard governing judicial review of rule-making, including 'tﬁe
- determinations required by the 1995 amendments for significant
legislative Tules, is the arbitrary and capricious standard applied in Neak
Bay and Sub_sequent cases .

2. WECARE'’s Standard of Review Changes the Burden of
Proof. '

_ Furthefmore, the APA places the burden on WECARE to prove the
| ergonomics rule is invalid. RCW 34.05.5’70(1)(&). To prevail, they must
show that the Agency was “willful and unreasoning,” its regulatory action
- “taken without regard to the attending facts or circﬁﬁlstance.” Rios, 145
Wn.2d at 501. If WECARE’s argument were accepted, however, the
burden would be shifted. For, if RCW 34.05.328(2) requires an agency to
“persuade a reasonable person” (BA !4) that its rule was justified, it

?Additionally, in his partial veto of Bill 1010, Governor Lowry stated that
he was only signing “section 802 which changes the standard of review of
agency rules” based on his understanding that the standard would be as set
forth in Neah Bay. House Journal, May 18, 1995, p. 3741 (Appendix 5).
The Governor went on to note that RCW 34.05.570 could not be amended
by reference through another part of the same bill (RCW 34.05.328). Id.
Governor Lowry’s comments 'reiterate the requirements of RCW
34.05.020. “In exercising the veto power, the Governor performs a
legislative function and therefore must be considered to be acting as part
of the Legislature.” Allied Daily Newspapers v. Eikenberry, 121 Wn.2d
205,213, 848 P.2d 1258 (1993).

12



would bear the burden of proof. Thé court, and not the agency would
effectively decide regulatory policy issues, contravening the Legislative
~ finding that under the 1995 amendments the court should not substitute its
judgment for that of the agency. 1995¢ 403 §1 (e). Nothing in the 1995
amendments suggests the Legislature intended to shiﬁ.the burden_ of proof
in rules chalienges, and RCW 34.05.020 requires such a clearly expressed

intent to do so.

3. RCW 34.05.328 Imposes Additional Requirements on
' Agencies, but is not a new Standard of Review..

The 1995 APA amendments require agencies, before adopting a |
significant legislative rulé, to m;:ike eight separate dctenninations not
previously required under the APA. Only the determinations required by
RCW 34.05.328(1)(a)-(g) are subject to judicial review. Review is limited
to determining whether an agency’s deténninatioqs follow a path of reason
and are supborted by evidende -in the record The requirements to
determine whether a rule is néeded, whéther benefits exceed costs, and
whether less burdensome alternatives exist to the rule are all analytic tools
to be used by agencies. See AFL-CIO v. Marﬁhall, 617 F.2d 636, 663 n.
152 (D.C. Cir. 1979) (describing a cost benefit analysis as a framework
and set of procedures for organizing information), qff’d American Textile
Mfis. Inst. v. Donovan, 452 U.S. 490, 101 S. Ct. 2478, 69 L. Ed. 2d 185
(1981). It requires agencies to consider the economic impact of rules

before regulating. It does not dictate an agency’s regulatory choice.

13



Indeed, the Legislature made clear the 1995 amendments were nof
intended to diminish Workplace safety and health. '°

The lapguage of RCW 34.05.328 speaks to what an agency must
do to ensure its determinations have evidentiary support. RCW 34.05.328
imposes on agencies adopting significant legislative rules sevefal
obligations that do not apply to other rules. First, the agency must
determine that the probable benefits exceed costs (and the other
determinations required by 34.05.328).. Second, agencies must justify
determinations under RCW 34.05.328 with evidence in the record. Third,
agencies must identify the evidence on which they rely to make
determinations required by RCW 34.05.328.

This comlﬁon sense interpretation of RCW 34.05.328, an
iﬁtexpretatién grounded in the language of the sfatutc, is more compaﬁble
with ~established administrative. law doctrine t'h.an is the heightened
standard of review advocated by WECARE. Under this common sense
interpretation, the burden remains on the party challenging a rule to show
why it is unreasonable; whereas WECARE would shift the burden of
proof to the agency. In addition, under this common sense interpretatiﬁn,
courts continue to defer to agency expertise and policy judgments;
whereas WECARE would have the court substitute its judgment for that of

 the agency, contrary to the Legislative findings previously cited. |

% Findings-Short title-Intent-1995 ¢ 403:... (2)...it is the intent of
the Legislature that....(g) Workplace Safety and health in this state not be
diminished, whether provided by constitution, by statute, or by rule.

14



WECARE’s substantive challenge‘ to the cost benefit
determination, but not to most of the other determinations required by
,RCW 34.05.328, illustrates yet amother reason why theh heightened
standard of review it suggests should be rejected. The determination that
_ beneﬁté outweigh costs and an ergonomics standard is needed to prdtcct
workers is essentially a policy judgement. In making such a decision,
RCW 34.05.328 requires L&I to consider factoré 'beyond the quantified
benefits and costs of the rule, such as qualitative benefits and the purpose
of the statute. The weight assigned to these statutory factors cannot be
verified by reference to data in the record in the same way that more
tangible ‘effects can be.

The stringent standard of review suggested by WECARE would
make the agency’s discretion to consider these issues illusory for it
elevates costs, inherently easier to quantify and prove, over less easily
quantified benefits. It would require the court to substitute its judgement
for the agency’s in balancing the risk to workers ﬁ'om not regulating

against the nsks to the economy from doing so. The courts are ill-

- equipped to second guess an agency on these scientific, technical and

. - " RCW 34.05.328 permits L&I to take into account the goals of
WISHA and to place “preeminent value” on protecting workers, ATMI v.
Donovan, 452 U.S. at 540, risking error on the side of overprotection
rather than under protection. Industrial Union Dep’t v. American
Petroleum Inst., 448 U.S. 607, 656, 100 S. Ct. 2844, 65 L. Ed. 2d 1010
(1980). WECARE urges this court to take a different approach by giving
added weight to the supposed increased unemployment it predicts likely
from the ergonomics rule.

15



policy judgements. Thése_ issues deserve stroﬁg deference, and are
inherently not susceptible to the type of verification that would be requi;ed
under the standard -of review WECARE proposes.'” See William R.
And_erseh, The 1988 Washington Administrative Procedure Act—An
- Inroduction, 64 Wash. L. Rev. 78'1, 832 (1989), cited with approval in
Rios, 145 Wn.2d at 502 n.12. |
The m’gdﬁomics rule clearly meets both the arbitrary and
capricious and the substantial evidence test because for every factual
determination L&I mde, it identified record_ evidence to support its
approach and described its reasons for rejecting contrary evidéncc.. It also
meets .even the unprecedented and ungrounded new “reasonable person
test” ‘as proposed by WECARE because the fule-making file supporting
the ergonomics rule provides compelling scientific support for L&I’s
decisions. As we explain below, WECARE’s factual ctitique fails under
all three tests. | |

12 If, despite the above arguments, the Court nevertheless concludes a
heightened standard of judicial review should apply to determinations
required under RCW 34.05.328, L&I submits that the substantial evidence -
standard is more compatible with the APA than is the standard WECARE
proposes. For example, federal law requires application of the substantial
evidence standard to review of OSHA standard setting. See generally,
Industrial Union Dep’t v. Hodgson, 499 F.2d 467, 474-75 (D.C. Cir.
1974); AFL-CIO v. Marshall, 617 F.2d at 650; United Steelworkers of
America v. Marshall, 647 F.2d 1189, 1206 (D.C. Cir. 1980). Thus, a
substantial body of caselaw exists to guide this Court in reviewing the
“determinations” made by agencies pursuant to RCW 34.05.328.
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policy judgements. These issues deserve strong deference, and are
inherently not susceptible to the type of verification that would be required
under the standard -of review WECARE proposes. See William R.
Andersen, The 1988 Washington Administrative Procedure Act-—An
 Inroduction, 64 Wash. L. Rev. 781, 832 (1989), cited with approval in
Rios,145 Wn.2d at 502 n.12. |
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1974); AFL-CIO v. Marshall, 617 F.2d at 650; United Steelworkers of
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B. The WISHA Provides Statutory Authority to Regulate WMSD
Hazards.

In promulgating tﬁe ergonomics rule, L&I relied upon its authority
under RCW 49,17.010, .020, .040 and .050. In inte:pretiné the WISHA,
this Court should give substantial weight to L&I's interpretation, since the
Departmént is charged with its administration. Franklin County Shér{ﬁ‘;s
Office v. Sellers, 97 Wn.2d 317, 325, 646 P.2d 113 (1982), cert. denied,
459 US 1106, 103 8. Ct. 730,74 L. Ed. 2d 954 (1983). |

RCW 49.17.020 defines safety and health standard to include any
rule g‘reasonably necessary or appropriate”.to protect workers. In addition,
RCW 49.17.050(1) authorizes the Director to adopt safet)f and ﬁealth :
stanleards; and 49.17.050(4) prbvides for the pminulgation of ‘.‘health .and
safety standards and the control of . . . toxic materials and harmful
physical agents.” (emphasis .added). 29 US.C § 653(8), which is
essentially identical to 49.17.020 provides independent authority for
OSHA regulation of safety hazards other than those posed by toxic
materials and harmful physical agents. See National Grain & Feed Ass'n
v. OSHA, 866 F.2d 717, 731 s Cu‘ 1988); International Union, UAW v.
OSHA, 938 F.2d 1310 (D.C. Cir. 1991) These provisions, separately and
together, provide ample authonty for the ergonomics rules. On its face,

RCW 49.17.050(4) authorizes L&I to promulgate any “safety and health

17



standard” and to regulate “harmful physical agents.” This statutory
authority has beén used By L&I to adopt rules covering toxic materials
(e.g., asbestos), harmful physical agents (e.g., ionizing radiation), and a
wide variety of other hazards (e.g., working at heights, material handling,
ladder safety, machine guarding). Despite this broad a;uthoﬂty to regulate
the full range of safety and health hazards, WECARE argues L&I may not’ |
fegulatc WMSD hazards because they are not “harmful physicéi agents”
under RCW 49.17.050(4). (BA at 41)

WECARE apparently confuses the OSH Act, 29 US.C. §
655(b)(5), which applies only to regulation of toxic substances and
harmful physical agents, with RCW 49.19.050(4), which is ot so limited. N
** See Rios, 145 Wn.2d at 494-495 on differences between these OSHA

and WISHA provisions.

I3 Under federal law, the distinction between a health standard
governed by 29 § 655(b)(5) and a safety standard governed by 29 U.S.C.
§ 653(8) is relevant for limited reasons inapplicable to this case. When
promulgating a health standard, OSHA must set the standard which best .
protects workers and is feasible. ATMI v. Donovan 452 U.S. at 540. When

- an OSHA health standard is challenged as insufficiently protective, a court
may require OSHA to adopt a more stringent standard if workers remain
exposed to significant risks. Building and Const. Trades Dep't v. Brock,
838 F.2d 1258, 1270-71 (D.C. Cir. 1988). Here, however, no party has
urged a more stringent ergonomics standard, so the question of whether
the mandatory duty to protect workers from health hazards, identified in
Rios, extends to safety hazards is not before the court,
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