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           1                           P-R-O-C-E-E-D-I-N-G-S 
 
           2           
 
           3               MR. SPENCER:  Good afternoon, ladies and gentlemen.   
 
           4          I now call this hearing to order.  This is a public  
 
           5          hearing being sponsored by the Department of Labor and  
 
           6          Industries.  I am Tracy Spencer, the standards manager,  
 
           7          and this is Michael Wood, senior program manager in  
 
           8          WISHA Services.  We are representing Gary Moore, the  
 
           9          director of the Department of Labor and Industries.  
 
          10               For the record, this hearing is being held on  
 
          11          January 13 in Yakima, Washington beginning at 2:00 p.m.  
 
          12          as authorized by the Washington Industrial Safety and  
 
          13          Health Act and the Administrative Procedures Act.  
 
          14               Once the formal hearing is closed, staff will  
 
          15          remain and be available for questions for those of you  
 
          16          who did not get your questions answered.  
 
          17               If you have not already done so, please fill out a  
 
          18          sign-in sheet located at the back table.  This sheet  
 
          19          will be used to call forward individuals for testimony  
 
          20          and to ensure that the hearing participants are notified  
 
          21          of the hearing results.  
 
          22               For those of you who have written comments that you  
 
          23          would like to submit, please give them to Josh Swanson  
 
          24          or Jenny Haze at the back table.  We will accept written  
 
          25          comments until 5:00 p.m. on February 14, 2000, for those  
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           1          unable to submit comments today.  Comments may be mailed  
 
           2          to the Department of Labor and Industries, WISHA  
 
           3          Services Division at Post Office Box 44620, Olympia,  
 
           4          Washington, 98504 or e-mail to ergorule@lni.wa.gov or  
 
           5          fax to area code 360-902-5529.  Comments submitted by  
 
           6          fax must be ten pages or less.  Those addresses and  
 
           7          phone numbers and e-mail address are in your handouts  
 
           8          that were provided.  
 
           9               The court reporter for this hearing is Jessica  
 
          10          Sanford of Central Court Reporting.  Transcripts of the  
 
          11          proceeding should be requested and are available from  
 
          12          the court reporter.  Also copies of the transcripts will  
 
          13          be available on the WISHA home page in approximately  
 
          14          three weeks.  
 
          15               Notice of this hearing was published in the  
 
          16          Washington State Register on December 1, 1999, and  
 
          17          December 15, 1999.  Hearing notices were also sent to  
 
          18          interested parties.  In accordance with the RCW, notice  
 
          19          was also published 30 or more days in the following  
 
          20          newspapers -- 30 or more days prior to this hearing:   
 
          21          The Journal of Commerce, the Spokesman Review, the  
 
          22          Olympian, the Bellingham Harold, the Columbian, the  
 
          23          Yakima Harold Republic, and the Tacoma News Tribune.  
 
          24               The hearing is being held to receive oral and  
 
          25          written testimony on the proposed rules.  Any comments  
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           1          received today, as well as written comments received,  
 
           2          will be presented to the director.  Prior to starting  
 
           3          the formal hearing, an oral summary of the proposed rule  
 
           4          was given and a question and answer period occurred.   
 
           5          Please refer to the handout provided to you at the door  
 
           6          for a copy of the proposed rule.  
 
           7               In order to evaluate the potential impact, economic  
 
           8          impact of the proposed rule on small business, the  
 
           9          Department completed a Small Business Economic Impact  
 
          10          Statement in accordance with the Regulatory Fairness  
 
          11          Act.  
 
          12               For those of you who have given oral testimony at a  
 
          13          previous hearing, you will be called upon after all new  
 
          14          testimony has been given, provided time permits.  We  
 
          15          have several people that want to testify, so I ask you  
 
          16          to please limit your testimony to ten minutes.  If you  
 
          17          don't need ten minutes, that's okay too.  If time  
 
          18          permits, we'll allow for additional testimony to be  
 
          19          given after everyone has had the opportunity to speak.  
 
          20               Again, please keep in mind we've allowed for a full  
 
          21          month to receive written comments; again, the cutoff  
 
          22          dated being February 14.  
 
          23               Please remember that this is not an adversarial  
 
          24          hearing.  There will be no cross-examination of the  
 
          25          speakers; however, the hearings officers may ask  
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           1          clarifying questions.  In fairness to all parties, I ask  
 
           2          your cooperation by not applauding or verbally  
 
           3          expressing your reaction to the testimony being  
 
           4          presented.  If we observe these rules, everyone will  
 
           5          have the opportunity to present their testimony and the  
 
           6          director to consider all viewpoints in making a final  
 
           7          decision.  
 
           8               At this time we will take oral testimony.  When you  
 
           9          come up, please identify yourself, spell your name and  
 
          10          identify who you represent for the record.  Juvenal  
 
          11          Perales and Mike Gempler. 
 
          12               MR. PERALES:  My name is Juvenal Perales.  I am a  
 
          13          union representative for United Food and Commercial  
 
          14          Workers. 
 
          15               THE COURT REPORTER:  How do you spell your name? 
 
          16               MR. PERALES:  J-u-v-e-n-a-l, P-e-r-a-l-e-s.  I am a  
 
          17          union representative for United Food and Commercial  
 
          18          Workers Local 1439.  We represent approximately 6,500  
 
          19          workers here in Eastern Washington.  Most of them are in  
 
          20          the grocery industry, but the ones I represent are in  
 
          21          the meat processing plant here in Yakima, Yakima Valley.   
 
          22          Most of them have caution zone jobs, example like  
 
          23          grasping knives and cutting near-frozen meats.  These  
 
          24          jobs are highly repetitive and require their neck and  
 
          25          back to be at an upward angle for long periods of time  
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           1          throughout the day.  Any education these workers could  
 
           2          receive I believe would help cut down their injuries  
 
           3          because workers do not receive any safety education  
 
           4          about their jobs. 
 
           5               It will be of great benefit for them to receive  
 
           6          ergonomics awareness education.  Learning about the  
 
           7          hazards of their specific jobs would reduce the  
 
           8          probability of getting injured.  Learning the symptoms  
 
           9          and possible injury will help them recognize their  
 
          10          problems earlier.  That will help keep the cost of  
 
          11          themselves and their employers down.  I especially like  
 
          12          the proposed rule that is aimed at reducing hazards to  
 
          13          prevent injuries.  
 
          14               WISHA's experience and ideas should be put to use  
 
          15          for the benefit of both the employer and employees.  We  
 
          16          hope that WISHA would be involved in the process of  
 
          17          helping employers to come up with the solutions to their  
 
          18          job hazards.  What's most important to me is that  
 
          19          workers' jobs are made as safe as possible.  And I'd  
 
          20          like to thank you for coming to Yakima and listening to  
 
          21          the testimony today I gave to you.  That's all I have.  
 
          22               MR. SPENCER:  Thank you.  
 
          23               MR. GEMPLER:  Good afternoon.  My name is Mike  
 
          24          Gempler.  I'm director of the Washington Growers League  
 
          25          in Yakima.  Thank you for holding a hearing in Yakima.   
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           1          Mike, M-i-k-e, Gempler, G-e-m-p-l-e-r.  The Washington  
 
           2          Growers League strongly supports injury prevention, but  
 
           3          we speak in opposition to these proposed regulations.  
 
           4               The proposed rules will have an undetermined impact  
 
           5          on workplaces.  In a phrase, they are open-ended and  
 
           6          frankly, we consider them to be somewhat experimental.   
 
           7          There's no provision in the proposed rules for  
 
           8          accountability of the Department to ensure that these  
 
           9          regulations, once they are adopted and begin to have an  
 
          10          impact, will be effective and reasonable.  
 
          11               The lower risks of seasonal must be considered.   
 
          12          The proposed regulations do not take seasonality into  
 
          13          account.  Why should a workplace where employees will be  
 
          14          working for only a few weeks be required to make the  
 
          15          same expensive changes in equipment and schedules that a  
 
          16          year-round workplace is required to make?  Clearly, the  
 
          17          risk of injury from repetitive motion and other  
 
          18          musculoskeletal disorders is lower in these seasonal  
 
          19          workplaces.  The proposed regulations do not account for  
 
          20          this important distinction.  
 
          21               The economic impact of the proposed rules could be  
 
          22          destructive to agriculture.  The regulations are  
 
          23          open-ended with no definition of the potential impact on  
 
          24          employers.  The regulations have the potential of  
 
          25          requiring employers to take measures that decrease  
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           1          employee productivity or require large capital  
 
           2          investments for retooling of machinery and equipment.   
 
           3          The cost benefit relationship of these proposed rules  
 
           4          must be positive in order for agriculture to be able to  
 
           5          comply.  
 
           6               Many sectors in our agricultural industry cannot  
 
           7          afford to increase production costs, period.  It is  
 
           8          particularly destructive to our industry.  It adds  
 
           9          regulations that could increase production costs without  
 
          10          a corresponding cost benefit to reduced injuries and  
 
          11          workers compensation claims.  
 
          12               Compliance feasibility must include economics.  The  
 
          13          definition of the term feasibility as used in. 
 
          14               WAC 296-62-05130 must include the economic  
 
          15          feasibility of employer compliance.  These regulations  
 
          16          need something in writing that is akin to the concept of  
 
          17          reasonable accommodation in the Americans with  
 
          18          Disabilities Act.  There is no process in place to keep  
 
          19          L & I accountable for its promises or to ensure that the  
 
          20          regulations are effective and reasonable.  L & I has  
 
          21          promised identification of best practices in each  
 
          22          industry; development of ergonomics guides and modeling;  
 
          23          establishment of inspection policies and procedures;  
 
          24          testing guidelines with demonstration employers; and  
 
          25          provision of ergonomics compliance examples and  
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           1          information.  These promises must be kept and L & I must  
 
           2          be made accountable for their delivery.  
 
           3               This regulation is the most intrusive reach into  
 
           4          the workplace since the creation of WISHA.  As a result,  
 
           5          legislative oversight is justified.  There should be a  
 
           6          sunset clause, legislative oversight and a report.   
 
           7          There should be oversight by the WISHA advisory  
 
           8          committee.  
 
           9               We also support the concept of issuing the  
 
          10          regulations as a pilot study.  Business cannot pay the  
 
          11          bill if these regulations are not effective in reducing  
 
          12          injuries and lowering workers compensation costs.  L & I  
 
          13          should not be allowed to put these regulations into  
 
          14          place and then go away.  We want oversight and review  
 
          15          and above all, accountability.  
 
          16               The phase-in schedule does not consider seasonal  
 
          17          employment.  The phase-in schedule, which is determined  
 
          18          by the number of employees, was designed to give smaller  
 
          19          businesses time to learn from the experience of the  
 
          20          larger businesses and make changes over a longer period  
 
          21          of time.  Small, seasonal employers may have more than  
 
          22          50 employees, but only for a few weeks, yet they will be  
 
          23          treated like large businesses when in fact they're small  
 
          24          businesses that need the additional time.  The phase-in  
 
          25          schedule should be based on full-time equivalents  
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           1          instead of the nominal number of employees.  
 
           2               Agriculture is exempt from the proposed federal  
 
           3          ergonomic standard.  Because agriculture is exempt from  
 
           4          the proposed federal ergonomic standard, we believe that  
 
           5          state coverage of agriculture should be held at least  
 
           6          until the federal standards for agriculture go into  
 
           7          effect.  
 
           8               And finally, agriculture is taking a proactive  
 
           9          approach to ergonomic safety.  Agriculture is not among  
 
          10          those industries with the highest incidence of  
 
          11          musculoskeletal disorder claims, and as such, is not  
 
          12          targeted by L & I for early implementation of the  
 
          13          ergonomic regulations.  Yet despite the comparatively  
 
          14          good ergonomic record of agriculture, the Washington  
 
          15          Growers League has coordinated a study of ergonomics in  
 
          16          packing houses through the University of Washington  
 
          17          Department of Environmental Health field study group.   
 
          18          This has been done on a voluntary basis to determine  
 
          19          what kind of improvements can be made to improve  
 
          20          workplace safety.  
 
          21               The imposition of open-ended and potentially  
 
          22          destructive regulation is not necessary to motivate our  
 
          23          industry to improve workplace safety.  Thank you very  
 
          24          much. 
 
          25               MR. SPENCER:  Thank you.  Victor Serna, Marta  
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           1          Aguirre and Ranulto Qutierrez.  
 
           2               MR. SERNA:  First of all, thank you for coming to  
 
           3          Yakima and having the hearing today.  I'm Victor Serna,  
 
           4          last name is S-e-r-n-a.  I'm business representative of  
 
           5          Teamsters Local 556 in Walla Walla.  As a business  
 
           6          representative in the labor force, we represent a lot of  
 
           7          private as well as public sectors, but the main emphasis  
 
           8          is the meat packing industry, currently at Iowa Beef in  
 
           9          Pasco, Washington.  
 
          10               In this time of occupation there is approximately  
 
          11          1,000 employees, 1,400 employees who do daily activities  
 
          12          of a very repetitious nature.  The meat packing  
 
          13          industry, of course, they pack meat.  A lot of these  
 
          14          jobs are repetitious with knives, continuous person  
 
          15          doing a job eight hours a day, six hours a day with the  
 
          16          same cut, the same issues that are happening every day.   
 
          17          During daily activity we see approximately always 30,  
 
          18          40, 50 people on some sort of light duty and a lot of  
 
          19          them due to injuries of the repetitious nature of the  
 
          20          wrist, shoulders and so forth.  
 
          21               We feel that the new rule wouldn't be of major,  
 
          22          major assistance for the workers, the labor force, which  
 
          23          we also feel should not only include high repetitious  
 
          24          jobs in industries, but also the gentleman before me  
 
          25          spoke, in the agriculture force as well.  
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           1               I feel currently that agriculture as well, there is  
 
           2          not an accurate count of the number of injuries which  
 
           3          should also be included not only regular employees,  
 
           4          full-time employees, but also in the temporary and  
 
           5          seasonal areas as well.  Currently the seasonal  
 
           6          employees work approximately several months, six months,  
 
           7          whatever, return back to wherever they come from, we  
 
           8          don't hear from them again.  A lot of them take those  
 
           9          injuries with them and perhaps they don't return, which  
 
          10          aren't counted.  So we think it also should be included  
 
          11          the labor force full-time employees as well as part-time  
 
          12          employees.  
 
          13               In the financial basis, I do agree.  We feel that  
 
          14          the costs of implementing such a program is going to  
 
          15          cost quite a bit.  But at the end, the costs of  
 
          16          implementation will outweigh the costs of the current  
 
          17          injuries we're dealing with on a daily basis. 
 
          18               With me today I brought two employees that I  
 
          19          represent who have suffered firsthand from repetitious  
 
          20          jobs.  Currently -- one is currently going through the  
 
          21          injury, the -- everything associated with that.  They  
 
          22          don't speak English, so I will act as interpreter as  
 
          23          well.  
 
          24               MS. AGUIRRE:  My name is Marta Aguirre, M-a-r-t-a,  
 
          25          A-g-u-i-r-r-e.  I work at the Iowa Beef, been there  
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           1          employed for a year.  My job is special trim.  I have  
 
           2          worked the same job seven-, eight-hours a day  
 
           3          continuous.  I hurt my right wrist.  I have so far had  
 
           4          one operation on my wrist and looking at the possibility  
 
           5          of a second operation.  I wish that rules were  
 
           6          implemented and provided for assistance to ensure that  
 
           7          this will not happen to other workers.  That's all.   
 
           8          Thank you.  
 
           9               MR. SPENCER:  Thank you.  
 
          10               MR. QUTIERREZ:  My name is Aranulfo,  
 
          11          A-r-a-n-u-l-f-o, last name is Q-u-t-i-e-r-r-e-z.  I work  
 
          12          at Iowa Beef for six years.  During the first couple of  
 
          13          years I hurt my wrist.  I also had surgery as a result  
 
          14          of a repetitious job.  It's been a short while or short  
 
          15          time that the company has implemented an ergonomics  
 
          16          program.  But they've also put in new machinery and  
 
          17          before what used to be six employees in one area.  But  
 
          18          with the implementation of the new machinery to assist  
 
          19          us in the ergonomics area, the work force has been  
 
          20          reduced from 16 to 10 in that area.  And now we're doing  
 
          21          the work of 16.  We feel this program, this new rule, is  
 
          22          something very important and could be effective at the  
 
          23          companies, be more careful in the jobs we are doing.   
 
          24          Also to act as an oversight to large employers where the  
 
          25          programs are designed there's some sort of effective  
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           1          tool to evaluate them by an agency.  
 
           2               Like us, we work at Iowa beef, but there's also a  
 
           3          lot of other employees or workers that are injured as a  
 
           4          result of jobs.  We are suffering.  The workers are  
 
           5          suffering.  We are hopeful and hope that the laws are  
 
           6          changed and improved.  
 
           7               In 1998 there was a complaint filed with Labor and  
 
           8          Industries.  The result of that complaint, Labor and  
 
           9          Industries indicated there wasn't sufficient laws to  
 
          10          actively improve or help the workers and that they will  
 
          11          need better rules for enforcement.  We feel that that is  
 
          12          the only way to improve our jobs, is by having better  
 
          13          rules and regulations to assist us.  
 
          14               We are talking about cost to the employers if these  
 
          15          type of changes are made.  But we are forgetting and not  
 
          16          addressing what's the cost of a human being or a person  
 
          17          for having permanent injuries for the rest of their  
 
          18          lives.  Basically that's the bottom line that we should  
 
          19          be thinking about is the cost to the workers, the  
 
          20          long-term injuries and disabilities.  
 
          21               MR. SERNA:  Just to close it up, area of cost and  
 
          22          the time to implement these rules.  We understand it's  
 
          23          something that's going to be very costly to the  
 
          24          employers, you're thinking about three to six years.  We  
 
          25          feel that's a long time for them to implement.  We  
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           1          understand because of the magnitude of it it's going to  
 
           2          take that long, but we do wish stronger regulation,  
 
           3          oversights, having a mechanism in place for employees to  
 
           4          be able to utilize a service, contact Labor and  
 
           5          Industries and have the faith in the system that their  
 
           6          injuries will be heard and their complaints investigated  
 
           7          and have better inspectors trained and something in  
 
           8          place so that when we file the complaint or we seek  
 
           9          assistance, there's something in place to help the  
 
          10          workers.  Thank you.  
 
          11               MR. SPENCER:  Thank you.  Jerome Aspevig, Thomas  
 
          12          Collins and John Johnson. 
 
          13               MR. COLLINS:  Good afternoon and thank you for  
 
          14          having this hearing.  My name is Thomas Collins,  
 
          15          T-h-o-m-a-s, C-o-l-l-i-n-s.  I am the president of the  
 
          16          local 69 of the Association of Western Pulp and Paper  
 
          17          Workers.  I represent the employees from the Wallula  
 
          18          Mill.  There are approximately 600 people in that mill.   
 
          19          We have achieved safety standards at that mill that are  
 
          20          commendable.  We've twice had a million man hours  
 
          21          without a loss time accident.  We just had an accident  
 
          22          where we had 750,000 man hours.  So we take safety very  
 
          23          seriously and I believe my employer does too.  But the  
 
          24          one area that we do not take seriously is the ergonomics  
 
          25          problems that people have in that industry.  It is a  
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           1          heavy industry.  Most of the claims that I represent as  
 
           2          the president of the union are around ergonomic  
 
           3          problems; carpal tunnel syndrome; lower back strains.   
 
           4          These are all common in that industry.  
 
           5               I applaud the State for moving forward in this  
 
           6          area.  The cost of replacing an employee for six to  
 
           7          eight months while they are off on carpel tunnel  
 
           8          syndrome in my company is huge.  It could be reduced by  
 
           9          better knowledge of the jobs that these people will  
 
          10          enter.  We have a department, it's called power in  
 
          11          recovery where we have approximately one-third of those  
 
          12          people in that department have had carpel tunnel  
 
          13          surgeries to their wrists, elbows and shoulders.  
 
          14               There is a study done by the state called the Sharp  
 
          15          Study.  I believe it was done in approximately the '80s  
 
          16          where they came in and recognized that this was a  
 
          17          problem area but there wasn't enough information at that  
 
          18          time to create a program where we would learn what to do  
 
          19          and how to solve these injuries.  These injuries  
 
          20          continue today.  These people miss time from work, don't  
 
          21          sleep nights, end up spending numerous hours going  
 
          22          through training or retraining to get back on the job  
 
          23          site, which costs the company money each time they do  
 
          24          it.  These are large costs to the company, I agree, but  
 
          25          the cost overall to retrain somebody is even greater.  
 
 
 


























































































































