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Self-lnsurance Training Presents:

Good Faith and
Fair Dealing

2025 training



Safety Message

MOLD AWARENESS MONTH:

PREVENTION

TIPS

Washington State Department of Labor & Industries

1. KNOW THE MOST
COMMON GROWTH
AREAS

3. KEEP YOUR GUTTERS
CLEAR YEAR-ROUND

5. CLEAN WITH MOLD IN
MIND

7. KEEP INDOOR
PLANTS WITH CARE

9. DON'T IGNORE
SNOWFALL

2. ADDRESS LEAKS AS
SOON AS YOU SEE
THEM

4. CHECK YOUR DRYER
VENTS OFTEN

6. MONITOR YOUR
HOME'S HUMIDITY
LEVELS

8. PREP BEFORE A
HEAVY STORM

10. BE AWARE OF
PHYSICAL SYMPTOMS

LEARN MORE AT

MOLD




Housekeeping

= Calling in?

- Please put your name and phone number in the Q&A.
= Certification renewing soon?

- Double check your SICATS credits.
= CourselID?

- Will be provided at the end of training.
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RCWs

= 51.48.080 - Violation of rules
= 51.48.017 - Self-insurer delaying or refusing to pay benefits
= 51.14.181 - Duty of good faith-No private cause of action

Amended
= 51.14.080 - Withdrawal of certification-Grounds-Delay
= 51.14.180 - Duty of good faith-Rules-Violations
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WACs

= 296-15-270 - Violation of the duty of good faith and fair dealing

= 296-15-272 - When intentional behavior is deemed a violation of the duty of
qgood faith and fair dealing

= 296-15-257 — When a self-insured employer is subject to corrective action
or withdrawal of certification as instituted by the director

= 296-15-260 - Corrective action or withdrawal of certification
= 296-15-266 - Penalties

= 296-15-268 - Self-insurance penalty calculations

= 296-15-121 - Surety of self-insurance program

= 296-15-125 - Default by a self-insurer
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RCW 51.14.180

= The duty of good faith requires fair dealing and
equal consideration for the worker's
interests.

= Good Faith and Fair Dealing Violations:

- If an employer coerces a worker to accept less than
entitled.

- SIE fails to act in good faith regarding its obligations.
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RCW 51.14.180 Continued

= The department will issue penalties for
violations as appropriate.

= The department shall investigate each alleged
violation.

- SIE/TPA must respond in writing within 10 working
days from request from the department.

= The department will issue an order within 30
calendar days.
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Which SIEs Does This Effect

= All Self-Insured Employers

= NEW SECTION. This act applies to all claims
regardless of the date of injury.
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RCW 51.14.181

= “Nothing in chapter 293, Laws of 2023 shall be
interpreted as allowing a private cause of action
outside of the original jurisdiction of the
department to assess penalties and rights to
appeal as provided in this title.”
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What is a Violation?

= There are two categories of violations:
- Repeat
- Intentional
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WAC 296-15-270

= Duty of Good Faith and Fair Dealing Violations:

- Management of the claim in a way that shows a
greater concern for the employer’s interests over the
worker’s interests.

- Additionally, violations repeated often enough to
iIndicate a general business practice.
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WAC 296-15-272

= Violations with intent.
- Deliberately impeding a worker from filing a claim.

- Not forwarding an application to reopen a claim within
5 working days.

- Not forwarding a protest or appeal within 5 working
days.

= Coercing a worker to accept less than due.
= |[nadvertent or minor actions are not a violation.
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RCW 51.48.080

= Violations of any rule under Title 51 are subject
to penalty not to exceed $1,000.

- $1,161 due to inflation.

= Penalties considered under Good Faith and Fair

Dealing may receive a multiplier no greater than
three times.

- $1,161 x 3 = $3,483.
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WAC 296-15-268 (1)

= Considerations the department will make when
calculating all penalties:
- Amount of delayed payment/underpayment.
- Length of delay.
- History of past practice.
- Unaddressed action to department order or requests
- Required adjustments to the amount of the payment.
- Efforts to communicate with the worker
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WAC 296-15-268 (1)(a)

= Amount of delayed payment/underpayment.

- Was the amount of money delayed relatively low?

- A COLA was not paid for a couple months, a minimum
penalty may be considered.

- Was the amount of money delay high?
- 2 years of retroactive pay, a penalty may be increased.

Washington State Department of Labor & Industries



WAC 296-15-268 (1)(b)

= Length of delay.

- Benefits requested without supporting medical. 6
months later medical received, the benefit is now
due. It takes a month for the payment to be made —
this is a one month delay.

- Worker's new attorney notices 5 years ago there was
a 6 month period the worker did not receive TL, but it
was also not requested until now. It takes 6 months
to process the request — this is a 6 month delay.
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WAC 296-15-268 (1)(c)

= History of past practice.

- How many violations has the SIE/TPA had within the
last 3 years?

- The more violations, the higher the penalty
calculation.
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WAC 296-15-268 (1)(d),(g) and (e)

= Adjustments and unaddressed action to
department order and/or request from any party.

- If there was evidence to support payment of the
benefit prior to department intervention, there should

be consideration of an increase.

- If any party, including the department, had to file
numerous requests to get a response from the
SIE/TPA, there should be an increase.
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WAC 296-15-268 (1)(f)

= Efforts by the SIE/TPA to communicate with the
worker.

- If the SIE/TPA has numerous requests for
supporting/clarifying information to the worker,
without a response, there should not be an increase

- If the SIE/TPA has made no effort to properly
adjudicate the issue, there should be an increase
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WAC 296-15-268 (2)

= Additional consideration the department will
make when calculating penalties that are
subject to a 3x multiplier:
- Number of similar violations in the past year.
- Harm or financial impact due to denial or delay.
- If the undisputed amount of benefits was paid.

- Timeliness of action to department order and/or
request from any party.
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WAC 296-15-268 (2)(a)

= Number of prior violations in the past year of the
same nature.

- The more prior violations the higher the multiplier.
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WAC 296-15-268 (2)(b)

= Harm or financial impact done due to the denial
or delay of benefits.

- The delayed benefit was a retroactive amount and
the worker has been working, there is likely no harm.

- Benefits due continually delayed unreasonably and
the worker lost their home.

- Worker had leg weakness due to the condition, with
surgery unreasonably delayed had a significant fall
causing another injury.
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WAC 296-15-268 (2)(c)

= Whether the SIE/TPA paid the undisputed
amount of benefits.
- If the SIE/TPA contends the worker is owed $10,000

and the worker contends they are owed $15,000.

The SIE/TPA pays the $10,000, a multiplier may not
be considered.

- If the TPA/SIE does not pay any amount, a multiplier
may be appropriate.
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WAC 296-15-268 (2)(d)

= The SIE/TPA’s timeliness or delay in responses
to request from any party.

- The department or worker has had to make
numerous requests to get a response from the
SIE/TPA, there may be consideration of adding a
multiplier.
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WAC 296-15-268 (3)

= Additional consideration the department will
make when calculating penalties up to 52x the
average weekly wage:
- Prior violations of good faith and fair dealing.
- Harm or financial impact due to denial or delay.
- Amount of concurrent penalties.

- Involvement in investigation by SIE/TPA.
- Violation of WAC 296-15-270 or WAC 296-15-272.
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WAC 296-15-268 (3)(a) and (b)

= Prior violations of good faith and fair dealing.
- Follow subsection 5 (based on average weekly wage)

= Harm or financial impact due to denial or delay.

- Follow subsection 2 (based on a possible 3x
multiplier)
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WAC 296-15-268 (3)(c)

= Amount or number of penalties
- One intentional act may not have much of an increase.

- The more types of violations, the higher the multiplier.
- Repeated actions and numerous acts:

There is a history on a claim and others of delayed time loss,
delayed requesting allowance on this claim, and repeated failure
to use the forms and templates.
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WAC 296-15-268 (3)(d)

= The SIE/TPA'’s participation in the investigation.

- Ignored numerous requests and/or failed to otherwise
assist in the department’s investigation of the
allegations, the higher the penalty.

- Participating and acknowledging shortcomings, the
multiplier may not be increased.
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WAC 296-15-268 (3)(e)

= Whether the violation was based on repeat or
intentional behavior.

- If it is repeated behavior without much harm, the
lower the multiplier.

- If it is one-time, intentional behavior that could be
claim/benefit suppression, an increase in the
multiplier may be considered.
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WAC 296-15-268 (4)

* These factors could reduce the penalty amount:

- Efforts to correct the actions.

- Efforts to communicate and educate employees and
adjudicators of relevant policies and procedures.

- Worker's failure to provide necessary documentation
to complete a review or investigation.

- Investigation attempts made before benefits denied.

- SIE/TPA’s participation in the department’s
investigation and timeliness of responses.
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WAC 296-15-268 (5)

= Minimum penalties for violations of Good Faith
and Fair Dealing are determined by the number
violations within a 5 year period.
- 1 violation = 1x Average Weekly Wage
- 2 violations = 15x Average Weekly Wage
- 3 violations = 25x Average Weekly Wage
- 4+ violations = 40x Average Weekly Wage
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WAC 296-15-266

= Penalty referral may be made on the
departments own motion.

= Gives the SIE/TPA 10 working day to respond to
a penalty referral.
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WAC 296-15-257

= Lists several situations that require the director to
take corrective action.

- Intentionally or repeatedly inducing an employee to
accept less than owed or preventing employees from
filing claims.

- Habitually failing to comply with rules and regulations.

- Includes violations of Good Faith and Fair Dealing 2
times in a 3-year period.
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WAC 296-15-260

= Corrective action will be by order and notice.

= Will result in:
- Probationary status not to exceed one year.
- Mandatory training.
- Monitoring activities of the SIE.

= Qutcomes may include an extension of probation or
decertification.
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RCW 51.14.080

= Withdrawal of certification shall be taken if the
following are identified:
- 3 Good Faith and Fair Dealing violations in a 3 year
period.
= Withdrawal may be delayed while an SIE has an
enforceable contract with a licensed TPA that
may not be legally terminated.
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Timeline

Start Corrective Action Probation Period

X X X—X

1x Average Week%y(vlag rage Weekly Wage}25x Average Weekly Whg f

Average
3 Years

' ly Years
Y Wage

3 Good Faith and Fair Dealing violations in a
3-year period would result in withdrawal of
certification.
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House Bill 1275

= Ensure payment is received from the SIE after
their self-insurer certification is withdrawn

= Decertified SIE is liable to and shall reimburse
the department for all payments made

= Rulemaking in is progress for financial
obligations
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Scenario A

Which WAC is violated if the SIE/TPA were to as a
general business practice request the department to
iIssue an order to deny a claim without a factual, legal or
medical basis?

WAC 296-15-270 (k)
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Scenario B

Which WAC is violated if the SIE/TPA coerces a worker
to accept less than the compensation they are due?

WAC 296-15-272 (2)
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Scenario C

Which RCW provides the rules for violations of Duty of
Good Faith?

RCW 51.14.180
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Scenario 1

SIE received Jim's request for time-loss with an APF
certifying 30 days off of work. SIE did not pay time-loss
until 45 days after receiving certification as they say
they always wait until the claim is allowed. Could this be
a violation of Good Faith and Fair Dealing?

Yes, it could be. SIE’s statement they always wait until

the claim is allowed to issue time-loss may be a repeat
behavior which indicates a general business practice of
delaying benefits thus violating WAC 296-15-270.
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Scenario 2

Tim went to his municipal employer stating his low back is
hurting from his job duties and asked to file a claim. SIE
refused saying he should be okay in a couple of days and
does not need to see a doctor or file a claim. Could this be
a violation of Good Faith and Fair Dealing?

Possibly; if there is intent to deny the form and also to

prevent filing of a claim, a penalty under WAC 296-15-272
may be appropriate.
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Scenario 3

A municipal SIE received a reopening application and sent
it to their TPA. The TPA forwarded it to the department on
the 7" working day after returning from vacation. Could
this be a violation of Good Faith and Fair Dealing?

No, there is no intent to delay the worker from reopening
the claim. However, a rule violation penalty may be issued

for not forwarding the application within 5 working days
under WAC 296-15-470.
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Scenario 4

SIE receives a reopening request and refuses to
forward the form to L&l saying they do not want the

claim reopened. Is this a violation of Good Faith and
Fair Dealing?

Yes, the SIE could be penalized for failure to forward
the worker’s application to L&l under WAC 296-15-472.
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Scenario 5

SIE fails to send a required vocational plan to L&l to
avoid having to offer Option 2 benefits to the worker.
Review by L&l shows the employer did this as
retraining would cost less. Could this be a violation of
Good Faith and Fair Dealing?

Yes, it could be. The employer showed greater
concern for their own interest when they failed to offer
Option 2 to save money.
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Scenario 6

The SIE did not forward a protest received from the
worker to the Department to avoid having further
department involvement. The supervising overseeing
the employee informed they needed to have sent the
protest within 5 days of receipt and to sign up for L&l's
Protest and Appeal training. Is this a violation”?

Yes, it could be. The penalty may be lessoned as the
SIE acknowledged their violation and plan to attend
training under WAC 296-15-268 (4).
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Washington State Department of
Labor & Industries

Questions?
= Claim-specific questions:
— Contact the adjudicator assigned to the claim.

or

— Call 360-902-6901 and ask for the adjudicator assigned to the
claim.

= (General claim questions:
— Email us at SlTrainerquestions@Lni.wa.gov

= Course ID: 004-1125-0384
D
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