NEW CHAPTER

Chapter 296-35 WAC Safety Standards for Quotas for Warehouse

Distribution Center

NEW SECTION

WAC 296-35-010 Scope.

This chapter applies to employers as defined in this chapter at

warehouse distribution centers.

NEW SECTION

WAC 296-35-100 Definitions.

(1) Adverse action. Any action taken or threatened by an

employer against an employee for their exercise of chapter 49.84

RCW rights, which may include, but is not limited to:

(a) Terminating, suspending, demoting, or denying a promotion;

(b) Changing the number of work hours for which the employee

is scheduled;

(c) Altering the employee's preexisting work schedule;



(d) Reducing the employee's rate of pay;

(e) Threatening to take, or taking action, based upon the

immigration status of an employee, former employee, or an employee

or former employee’s family member; and

(f) Preventing future job opportunities whether for the

employer or elsewhere.

(2) Affiliate. A person that directly or indirectly, through

one or more intermediaries, controls, is controlled by, or is under

common control with another person. For purposes of this subsection,

"control" means the possession, directly or indirectly, of more than

50 percent of the power to direct or cause the direction of the

management and policies of a person, whether through the ownership

of voting shares, by contract, or otherwise.

(3) Defined time period. Any unit of time measurement

equal to or less than the duration of an employee's shift, and

includes hours, minutes, and seconds and any fraction thereof.

(4) Department. The department of labor and industries.

(5) Director. The director of the department of labor and



industries or the director’s designee.
(6) Employee. An employee who is not exempt under RCW

49.46.010(3) (c) and works at a warehouse distribution center.

(7) (2) Employer. A person who directly or indirectly, or

through an agent or any other person, including through the

services of a third-party employer, temporary services, or staffing

agency, independent contractor, or any similar entity, at any time,

employs or exercises control over the wages, hours, or working

conditions of 100 or more employees at a single warehouse

distribution center in the state or 1,000 or more employees at one

or more warehouse distribution centers in the state.

(b) For the purposes of determining the number of employees

employed at a single warehouse distribution center or at one or

more warehouse distribution centers, all employees employed

directly or indirectly, or through an agency or any other person,

and all employees employed by an employer and its affiliates, must

be counted.

(c) For the purposes of determining responsible employers,

all agents or other persons, and affiliates must be deemed

employers and are jointly and severally responsible for compliance



with this chapter.

(8) Establishment. A single physical location where business

is conducted or where services or industrial operations are

performed. Normally, one business location has only one

establishment.

When distinct and separate economic activities are performed at a

single physical location each would be considered separate

establishments provided:

(a) No one industry description in the North American

Industrial Classification System applies to the joint activities

of the establishments;

(b) Separate reports are routinely prepared for each

establishment on the number of employees, their wages and

salaries, sales or receipts, and other business information; and

(c) Employment and output are significant for both activities.

(9) Person. An individual, corporation, partnership, limited

partnership, limited liability partnership, limited liability company,

business trust, estate, trust, association, joint venture, agency,

instrumentality, or any other legal or commercial entity, whether



domestic or foreign.

(10) Quota. A work performance standard, whether required or

recommended, where: (a) An employee is assigned or required to

perform at a specified productivity speed, or perform a quantified

number of tasks, or to handle or produce a quantified amount of

material, within a defined time period and under which the

employee may suffer an adverse employment action if they fail to

complete the performance standard; or (b) an employee's actions

are categorized between time performing tasks and not performing

tasks, if the employee may suffer an adverse employment action if

they fail to meet the performance standard.

(11) Occupational safety and health hazards. For purposes of

this chapter, means potential sources of harm or adverse health

effects for workers, including but not limited too physical safety

hazards, chemical hazards, biological hazards, physical hazards, and

ergonomic risk factors. See table of examples in WAC 296-35-300.

(12) Reasonable travel time. The employee must have enough time

to access bathroom locations considering the architecture and

geography of the facility and the location within the facility that

the employee is located at the time a bathroom is required.



(13) Warehouse distribution center. An establishment
engaged in activities as defined by any of the following

North American industry classification system codes, however

such establishment is denominated:

(a) 493 for warehousing and storage, but does not include

493130 for farm product warehousing and storage;

(b) 423 for merchant wholesalers, durable goods;

(c) 424 for merchant wholesalers, nondurable goods; or

(d) 454110 for electronic shopping and mail-order houses.

NEW SECTION

WAC 296-35-200 Quota time periods and reasonable travel time.

(1) The time period considered in a quota, including designated as
productive time or time on task must include time to use the

bathroom, including reasonable travel time; and

(2) The time period considered in a quota, including designated
as productive time or time on task must include time to take any

actions necessary for the employee to exercise the employee's



right to a safe and healthful workplace pursuant to chapter 49.17

RCW, including but not limited to time to access tools or safety

equipment necessary to perform the employee's duties.

NEW SECTION

WAC 296-35-250 Employer size determination.

Employer size for the purposes of this chapter is determined based

on the number of employees on the day of the alleged violation or

the average number of employees over the previous twelve months,

whichever is greater, except for the purposes of establishing

penalties under chapter 49.17 RCW and associated rules. For the

purposes of setting penalties under chapter 49.17 RCW and

associated rules, the size of business will be measured on the

maximum number of employees at all workplaces nationwide, in the

previous 12 months. For businesses operating for less than one

year, the size will be based on the maximum number of employees

since the company has been in business.

NEW SECTION

WAC 296-35-300 OQuota - violations of WISHA.

(1) A gquota violates chapter 49.17 RCW if the quota:



(a) Does not provide sufficient time as required under WAC
296- 35-200;

(b) Prevents the performance of any activity related to
occupational safety and health required by the employer for
the employee to do the work subject to any quota; or

(c) Exposes an employee to occupational safety and health
hazards in violation of the requirements of chapter 49.17 RCW and
the applicable rules or regulations. A guota that substantially
contributes to a hazard or the exposure to a hazard is a violation
of this subsection.
(2) An employee is not required to meet a quota that violates
this section.
(3) An employer may not take adverse action against an employee
for filing to meet a quota that violates RCW 49.84.032 or this
chapter.
(4) The following table is a non-exhaustive list of examples of
activities or equipment for use in understanding this section and
how to determine what may contribute to a quota being found in

violation of chapter 49.84 RCW and this chapter:

Examples WAC Reference (Where applicable)

Examples of tools and equipment necessary to perform the employee’s
duties WAC 296-35-200,including but not limited to:

Carts and handtrucks WAC 296-800-11030, Prohibit
employees from using tools and
equipment that are not safe.




Step stools and ladders.

WAC 296-876 Ladders,portable and
fixed.

Dockplates.

WAC 296-24-75006 Dockboards
(bridge plates).

Safety shoes.

WAC 296-800-16060 Make sure your
employees use appropriate foot
protection.

High visibility vests.

WAC 296-800-16015 Select
appropriate PPE for your employees.

Examples of safety or health related activities mentioned in WAC 296-

35-300(1) (b) .

Cleaning up spills or moving
obstructions from aisles

Chapter 296-24-73505 WAC, Walking
Working Surfaces General
Requirements

Inspecting powered industrial
vehicle before use

Chapter 296-863 WAC, Forklifts and
other Powered Industrial Trucks

Setting up ladders properly

Chapter 296-876 WAC,
Portable and Fixed

Ladders,

Waiting for help with team
lifting

WAC 296-800-11035, Establish,
supervise, and enforce rules that
lead to a safe and healthy work
environment that are effective in
practice.

Examples of where the quota exposes employees to an occupational
safety and health hazards under WAC 296-35-300(1) (c)

Heat stress

WAC 296-800-11005, Provide a
workplace free from recognized
hazards.

WAC 296-62-09013, Temperature,
radiant heat, or temperature-
humidity combinations.




Unsafe floor conditions, WAC 296-24-73505 Walking Working
rushing (Slip/Trip/Fall) Surfaces General Requirements

WAC 296-800-11005, Provide a

Manual material handling workplace free from recognized
hazards.

Chapter 296-863 WAC, Forklifts and
Powered Industrial Vehicle other Powered Industrial Trucks
Operations

Chapter 296-800-22035 Store things
Safe material storage safely.

Chapter 296-806 WAC, Safety
Machine Safety Standards for Machine Safety

Chapter 296-803 WAC, Lockout/Tagout
Lockout-Tagout (Control of Hazardous Energy)

WAC 296-800-11005, Provide a
Recognized ergonomic hazards [workplace free from recognized
hazards.

NEW SECTTION

WAC 296-35-350 Employer recordkeeping requirements.

(1) An employer must maintain and preserve all records required
under WAC 296-XX-XXX (FPLS section records).

(2) An employer must develop, maintain, and preserve all records
related to how the employer determines a quota does not violate
chapter 49.84 RCW or this chapter.

(3) Nothing in this section requires an employer to collect or keep



such records if the employer does not use quotas or monitor work

speed data.

(4) The records must be made available to the department or
director upon request. An employer who fails to allow adequate
inspection of records in an inspection by the department within a
reasonable time period may not use such records in any appeal to
challenge the correctness of any citation and notice issued by

the department.

NEW SECTION

WAC 296-35-400 Retaliation protections and enforcement.

(1) Retaliation protections for employees of warehouse
distribution centers can be found in WAC 296-360-200.

(2) Complaints under this chapter must be submitted and will be
investigated according to chapter 296-360 WAC, including
appropriate relief, payment of damages, penalties, and appeal of

citations of notices of assessment.

NEW SECTION

WAC 296-35-500 Severability clause.

If any provision of the rules in this chapter, or their application
to any person or circumstance is held invalid, the remainder of

these rules or their application of the provision to other persons



or cilrcumstances 1is not affected.
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