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Overview of current safety and health 
discrimination law



 The Washington Industrial Safety and Health Act (WISHA) prohibits persons 
from retaliating against employees for engaging in activity related to safety or 
health in the workplace 

 When an complainant believes they have been discriminated or retaliated 
against for exercising their rights under WISHA; they may file a complaint 
with L&I DOSH within 30 calendar days of the adverse action

 DOSH investigates and, if merit is found and there is no settlement, the Office 
of the Attorney General will file a lawsuit in superior court to obtain relief for 
the complainant. 

Current safety and health discrimination laws



 Bringing job safety and health concerns to your employer’s attention
 Discussing safety and health matters with other workers that is brought to the 

employer’s attention
 Participate in union activities concerning safety and health matters
 Refuse a dangerous task when certain conditions exist
 Participate in safety and health inspections with a DOSH inspector
 File a complaint about a workplace safety or health hazard with DOSH, 

OSHA, your local health or fire department or any other appropriate 
government agency

 Communicating with the news media about an unsafe or unhealthful 
workplace condition

Protected activities include:



Retaliation or discrimination is an adverse action taken by the 
employer, including but not limited to:

 Discharge or refusal to hire
 Demotion
 Assignment to undesirable shifts
 Loss of seniority
 Denial of promotion
 Punitive transfer
 Loss of wages and/or benefits

 Assignment of more onerous 
duties

 Restriction of activity formerly 
permitted

 Surveillance, harassment, 
reprimands

 Blacklisting with other employers

What is retaliation or discrimination?



 If protected activity was a substantial reason for the 
adverse action, or the adverse action would not have 
taken place "but for" the complainant's engagement in the 
protected activity 

 The complainant’s engagement in protected activity need 
not be the sole consideration behind discharge or other 
adverse action. 

What is the standard for discrimination?



 Complaints are reviewed to ensure they meet certain 
criteria

 L&I has 90 days to conduct an investigation, although that 
time may be extended if necessary
– Investigation includes review of records and documents, interviews with 

complainant, employer and witnesses

 L&I investigators make every effort to pursue early 
resolution through settlement 
– Settlements includes all appropriate relief to complainant to make the 

complainant “whole” or where the relief is fair and equitable

Investigation process 



 If an investigation is not resolved through settlement, a 
finding on the discrimination allegation is made
– Merit finding: reasonable cause to believe the discrimination 

violation occurred
– Non-merit finding

 Where merit is found, the case is transferred to the AGO 
for litigation in superior court

Investigation process (continued)



 If non-merit finding, the complainant may request a 
director review of determination 

 Where director review is not requested or affirms the non-
merit finding, the complaint may file a complaint on their 
own in superior court within 30 days of L&I decision 

Investigation process (continued)



Changes to safety and health 
discrimination law under ESHB 1097 



 Legislation enacted in 2021
 Included updates to WISHA discrimination law
 Changes for discrimination go in effect July 1, 

2022

Engrossed Substitute House Bill 1097



 Clarifies that prohibited discrimination includes an action 
that would deter a reasonable person from exercising 
their rights under this chapter
– Can include intimidation and threats, such as threats related to 

rehiring seasonal employees or threats to move workers to other 
shifts 

 Increases the time for complainants to file complaints 
from 30 days to 90 days

Changes under ESHB 1097



 Authorizes L&I to issue Citations and Notices of 
Assessment  (C&N) when an investigation finds 
discrimination rather than requiring a lawsuit be filed in 
superior court; C&N may include a penalty amount

 No change where insufficient evidence of discrimination is 
found, complainant sent “closure letter” notifying them 
they may bring their own action in superior court within 30 
days

Changes under ESHB 1097 (continued) 



 Includes a description of the violation 
 Orders all appropriate relief to the complainant 

– Appropriate relief may include reinstatement, restoration to 
previous position, or restoration to equivalent position with 
equivalent hours, work schedule, benefits, pay, and other terms

– Ordering the employer to pay to the complainant earnings the 
complainant did not receive due to the employer's discriminatory 
action including interest of one percent per month

– Issue a civil penalty to the employer

Citation and Notice of Assessment (C&N)



 L&I may issue a civil penalty.
– Not to exceed OSHA’s maximum for a serious violation
– Not to exceed OSHA’s maximum for repeat violations

 Civil penalties not contingent on relief granted complainant
 Civil penalties go to the Supplemental Pension Fund

Civil penalties



 Employer - 30 calendar days to appeal C&N
 Complainant – 15 working days to appeal the order of 

relief in the C&N
 C&N is final if no appeal is filed within the above time 

frames

Appeal of discrimination C&Ns - timelines



 Similar to enforcement C&Ns, L&I can take the appeal back 
(“reassume”) to take a second look 
– Provides the employer and complainant an informal conference to 

discuss the appeal 
 L&I must complete reassumption process within 30 days, the 

timeline may be extended an additional 45 days if everyone 
agrees

 Following reassumption, L&I will issue a Corrective Notice of 
Redetermination (CNR)

Appeal process



 CNRs may be appealed to the Board of Industrial 
Insurance Appeals (BIIA) within 15 working days or the 
CNR is final

 The BIIA is an independent agency that hears appeals 
related to L&I safety and health enforcement C&Ns/CNRs 
and workers’ compensation orders

 Decisions of the BIIA may be further appealed in superior 
court

Appeal process (continued)



Discussion of draft proposed changes to 
chapter 296- 360 WAC 



 As required, the complaint filing is changed from 
30 to 90 days

 If it is determined there was a violation, the 
Department (L&I) will issue a citation, which may 
order appropriate relief or penalty assessment to 
the employer

Draft updates to the current rule 



 Civil penalty will be calculated as follow:
Draft proposed penalty – first time violations

Employer Size Penalty Amount Per Violation

1 – 25 $5,000

26 – 100 $7,000

101 – 250 $10,000

251+ $14,000



 Repeat violations
– First repeat violation will result in the base penalty 

being multiplied by three.
– Addition repeat violations will result in the base penalty 

being multiplied by five.

Draft proposed penalty – repeat violations



 Employer has 30 calendar days to appeal from 
date Citation is received

 Complainant has 15 working days to appeal from 
date Citation is received.

 Department (L&I) will follow the current process 
for reassumption. 

Draft updates to the current rule - appeals



 Sending draft rule language to stakeholders for 
written feedback/comments

 Review feedback and determine if language 
changes are needed

 Filing the CR-102 to hold a public hearing in April

Next Steps



QUESTIONS



For technical questions regarding the following areas, contact the 
specified individuals:

Discrimination: Anne Springer, DOSH Discrimination Supervisor
Anne.Springer@lni.wa.gov (360) 902-4514.

Appeals: Yvonne Baptiste, Appeals Manager
Yvonne.Baptiste@lni.wa.gov (360)902-6642.

Please contact Josefina Magana with any rulemaking questions:
Josefina.Magana@lni.wa.gov or 360-902-4233



 Section 1 identifies a clear path for employers to challenge a stop work order in Superior Court.
 Section 2 gives Labor & Industries authority to issue a monetary penalty when an employer violates a stop work 

order. It also establishes due process for employers to challenge a penalty issued for violation of the order in 
Superior Court.

 Section 3 enhances whistleblower protections for workers, giving more time to file a complaint, creating 
protections so that a worker is not deterred from raising a safety concern, adding a penalty that may be assessed 
against an employer, and making it easier to reach a resolution by bringing the process “in house” at Labor & 
Industries rather than having to go to Superior Court.

 Section 4 establishes the daily penalty amount for violating a stop work order, which may be up to the maximum 
penalty for employers who are cited for a serious workplace hazard.

 Section 5 creates a grant program to assist small employers to comply with new safety and health requirements.

The bill’s sections are summarized as follows:
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